e

e j’\}.
Q G/

! -,.;‘s%"“v,‘"" ‘

KENTUCKY OCCUPATIONAL SAFETY AND HEALTH

JULIAN M. CARR
e N e A A P O i g Review COMMISSION H.L.STOWERS
R - CHAIRMAN
ovenme 104 Bridge Street
IrRis R. BARRETT FRANKFORT, KENTUCKY 40601 MERLEMH. STANTON
ExecuTive DIRECTOR . EMBER
‘QEE‘YWZC’ PHONE (502) 564-6892 Conmiee B Uston
PRy I VDS o February 24 1976 MEMBER
@rz—fé /7):) &_3,2_ ’
“r KOSHRC # 150
COMMISSIONER OF LABOR
COMMONWEALTH OF KENTUCKY COMPLAINANT
VS.
EDWARDS & WEBB CONSTRUCTION CO., INC. RESPONDENT

DECISION AND ORDER OF
REVIEW COMMISSION

Before STOWERS, Chairman; UPTON and STANTON, Commissioners.

PER CURIAM:

The Recommended Order of Hearing Officer Roger D. Riggs,
dated November 18, 1975, is presently before this Commission for
review. Specifically at issue is his proposed reduction of the
$550 penalty attaching to Citation #1, Item #1, down to $350.

Upon thorough review of the entire record herein, it is
found that the evidence supports the imposition of the full $550
penalty. It is therefore the unanimous order of the Review Com-
mission that that part of the Recommended Order reducing the $550
penalty to $350 be and it hereby is REVERSED. It is the further
order of the Commission that the $550 penalty attaching to Cita-
tion #1, Item #1 be REINSTATED as proposed by the Department of
Labor, and the Hearing Officer's decision is AFFIRMED in all other
respects not inconsistent with this opinion.
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H. L. Stowers, Chairman
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KOSHRC # 150

(Decision and Order of Review Commission)

Upton, Commissijoner

\

. /s/ Merle H. Stanton

Merle H. Stanton, Commissioner

Dated: February 24, 1976
Frankfort, Kentucky

DECISION NO. 232 .



KOSHRC # 150

This is to certify that a copy of this Decision and
Order has been served by mailing or personal delivery on the
following:

Commissioner of Labor (Messenger Service)
Commonwealth of Kentucky
Frankfort, Kentucky 40601
Attention: Honorable Michael D. Ragland
Executive Director for
Occupational Safety and Health

Honorable Kenneth E. Hollis (Messenger Service)
General Counsel .
Department of Labor
Frankfort, Kentucky 40601
Attention: Thomas M. Rhoads

Assistant Counsel

Honorable P. Joseph Clarke - (Certified Mail # 456109)

Attorney at Law
120 North Third Street
Danville, Kentucky 40422

Mr. M. C. Webb, President (Certified Mail # 456110)
Edwards & Webb Construction Co., Inc. :

Post Office Box 223

Danville, Kentucky 40422

This 24th day of February, 1976.

Diane M. Schneider, Attorney
KOSHVREVIEW COMMISSION






KOSHRC # 150

Copy of this Notice and Order haé been served by
mailing or personal delivery on the following:

Commissioner of Labor

Commonwealth of Kentucky

Frankfort, Kentucky 40601 _

Attention: Honorable Michael D. Ragland
Executive Director for
Occupational Safety & Health

Honorable Earl M. Cornett

General Counsel

Department of Labor

Frankfort, Kentucky 40601

Attention: Thomas M. Rhoads
Assistant Counsel

Mr. M. C. Webb, President (Certified Mail #456460)
Edwards and Webb Construction Company, Inc.

Post Office Box 223 ~

Danville, Kentucky 40422

This 18th day of November, 1975.

— X DA\
Iris R. Barrett
Executive Director




KENTUCKY OCCUPATIONAL SAFETY AND HEALTH : i
REVIEW COMMISSION ‘

KOSHRC #150

‘COMMTSSIONER OF LABOR
COMMONWEALTH. OF KENTUCKY COMPLA INANT

: DECISION, FINDINGS OF FACT,
VS, ; CONCLUSIONS OF LAW, AND
: RECOMMENDED ORDER

EDWARLS & WEBB CONSTRUCTION COMPANY, INC, . ~ RESPONDENT

i * ok Kk Kk ok

‘On April 14, 1975 an inspection took place at a pridge
construction site of Edwards & Webb Construction Co., Inc.vloéated
at New 1,8, 23 Bridge in South Shore, Kentucky. As a result qf
the inspection of respondent's construction location, the Kenﬁucky

) ; : !
Tepartment of Labor, Division of Occupational Safety and Health,

issued a citation to respondent cha}ging a serious violatién,df
the provisions of KRS Chapter 338 (kentucky Occupational Séfefy
and Heaiﬁh Act of 1972), in the following respect: :
‘The standards allegedly violated were 29 CFR 1926;500
(d)(1)5§é9 CFR 1926.28(a), and 29 CFR 1926,105(a). The description

of theiélleged violation was: :

: Employees were permitted to work on an

‘opensided.bridge arm used as a work platform
rapproximately eight (8) inches wide and
approximately thirty-five (35) feet above
.the adjacent ground level without the protectlon of
jstancard railings, personal protective equip-

j ment (i.e Life Lines and Belts) or Safety -

i Nets. ZEmployees were also permitted to work
on the open-sided bridge approximately



fifty (50) feet above the adjacent grbund level
-without the protection of standard railings,
.personal protective equipment Or nets.

|
The date by which the alleged violation was to be'

i

corredté& wés stated as May 1, 1975.
' ?On May 9, 1975, the fepartment of Labor received é

letter %ﬁomgrespondent stating‘ehplo}er's intention to con%esé

the~ay1¢ged serious violation, May May 22, the Department oféLabor

issued‘? complaint, alleging the serious violation as previouély

noted'éﬁd proposing said penalty amount. Thereafter notice of

" hearing wasépromptly sent to the parties by the Review Commission,

On May 20, 1975 the Review Commission received a certificafio# from
respondént ﬁhaﬁ the name and address of the local union repre;
Senting;affécted employees is United Steel Workers offAmericé;
379 Waller Avenue, Lexington,‘Kentucky and that the Notice of’

Contest had been posted as réquired by the Act.
'Hearing was held on August 26, 1975 in the Circuit

Courtroom, Boyle County Courthouse, Danville, Kentucky under the

provisions of KRS 338.071(4), a segtion of Chapter 338 of %héél
Kentucky:ReVised'Statutes dealing with the safety and health

of emplb&ees. This statute authorizes the Review Commiééién to

1
'

hear and.rule on appeals from‘citafions, notifications, and
variaqcés issued under the provisions of said Chapter and to adopt
and p#onulgate rulesﬂanﬁvregulations concerning the pr@cedﬁra;f

aspecfs of its hearings., By virtue of the provisions of KRS $38.081,

hearing% auihorized by the provisions of this Chapter may be con-

Gucted by a, Hearing Officer appointed by the Review Commission
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f 6 feet or more above ground level R ' fﬂij o 3‘;1

to represent the CommiSSion in. this manner, Follow1ng the Hearing

of an appeal or on reV1ew of the dec151on of the Hearing Officer

3 |
by 1ts own motion the Review Comm1531on may Sustain, modify,

dismiss a: 01tation or penalty.

“3 After hearing the testimony of the Witnesses andihaving

conSidered the.same-together with the exhibits, and representationsf5
| |_ -
of the parties, it is concluded that the substantial ev1oence,on

the record con51dered as a whole, supports the follow1ng. L
,iJJEVaMV" S ; ' ' o
B f FINDINGS OF FACT

T~

;l. There was no,standard rail, or the equivalent«

St
thereof prov1ded for an open s1ded floor or platform Whlch was

2, No safetv—belts lifelines 'or-other’types*ofg'”

personal protective equipment which would protect the exposed

.employees from the danger of a- fall were being utilized on the'

date. of ‘the. 1nspection. S N ’ : - 475
Co DISCUSSION AND R j
,jr___Z Lo CON@EUgTUNSfﬁF"EAW ' :

The compliance officer testified that the men Were ;*f

"working at a level of 35 to 50 feet without the wearing of personal

protection.; ‘His . estimate of this height Was not based upon an

accurate measurement but Simply upon his viewing the 51tuation.;?;2fﬁi!t?

Respondent offered testimony that the height of the bridge from

‘kij water level varles greatly as the river rises and falls., Further,. ,”'

Complainant expressed a charge of three alleged v1olat10ns.anut :Lp




. " g ood faith, size and hlstory,ﬂ and stated the percentages fijifr"“5“

., .nets; nor was any testlmony presented by complalnant concernlng
,~gwhether there were or’ were not guard ralls.ﬂ The photographs,f

'presented did not appear to show any guard ralls.f ThrOugh photo—

:"_graphs and testlmony of Mr. Hulette, it did appear however that

there were employees working w1thout safety belts and lifellnes

_at helghts whlch afforded a hazard of falling to serious harm. -" },

In addltlon to the above stated observatlons concernlng _

'f:proof of the alleged V1olat10ns, 1t is noted that there is: 11ttle T_,p}
.l?:ior no. supportlve 1nformation presented by Complainant for propos1ng
the. 1mp081t10n of a penalty of $550 00, The Compllance Offlcer

"testlfled that 1t 1s ”customary” for the Department of Labor to

fine $lOOO for every alleged serlous violatlon then "wc have penaltys?

: adJustment tactorsn The Compllance Offlcer sald the factors are :;_'

applied,: However, Complainant did not choose to explaJn who

-$1000 was used as a base figure.,. No explafnation wasigiven ot'

the meanlng or appllcatlon of the three "factors'" he used The:
.CSHO d1d not say why he applled the expressed percentages to reduce

']the proposed penalty. There 1s,~therefore“~no clear expressaon~«~,5~f

—as to the reasonlng behlnd the penalty as- suogested"1n*the*c1tatlon.jj

In additlen to the cr1ter1a which the Compllance Offlcerfi

5"'apparently con81dered the Hearlng Offlcer feels that 01rcumstances o
"brought to" light by respondent's w1tness should: have been con51dered

L 1n 1mposing a penalty.? Flrst though Mr. Hulette 1s certalnly

quallfied COmpllance Offlcer, there does appear to be some-:fﬂ




. \
; ' :5'
'2?. question as to the height at whlch the employees were working. And

by failure to accurate1y measure the distance on the date of the‘?

':finspection,rthere is no way to ever know the exact distance.g!'ﬁV"

Secondly, the regular superV1sor of the employees on the bridge

" was preVented from being on the JOb on’ the 1nspection date, thus

S they were 11kely not operating in their normal manner. ff

J:'fff Finally, since the COmpliance Officer charged the;;?lj;

i Respondént with the violation of three separate prov151ons of' ;

[ .ijqf_ the Act 1t is 1mposs1ble to determine whether’ he gave weight to

any one or: more of the alleged v1olations in proposing the penalty,
’- or-whether'he would have proposed thlS penalty 1f he recognized
';'violations of only one or two prOV151ons. |

It is thus concluded that according to the evidence, l

a serious v1olation of 29 CFR - 1926 28(a) and 29 CFR 1926 105(a) (both ;;

?:Aadopted by—803—KAR 2-030),did occur~“fCons1der1ng the p01nts stated

3}'iffty: hereinabove as- toethe flaws of proof in. support of the proposed
| penalty and the testimony of Respondent's witness the penalty should
'L4~\however-reluctantly be reduced to $350 00 7_[¢,y[v:hf;;;p;{gfi;ffif
" . RECOMMENDED ORDER ” f? »
; i  The citatlon for violation of 29 CFR 1926. 28(a) and

‘_f[:';{_'zg CFR i926 105(a) shall be: and the same hereby is SUSTAINED° and

’?the penalty shall be and thersame he by is REDUC D $350 00.”5
/9 s .

ROGER D" RTj

| B ~ WEARING OFF] CER 'KosHRc’,iﬂe e
{ijec151on No. 192 ;{}f,;f'wéﬂfjﬁ;
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