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Before STOWERS, Chairman, UPTON and STANTON,
Commissioners.

PER CURIAM:

This case was duly called for review on June 17, 1974,
After due consideration it is decided that:

ORDER

The decision of the Hearing Officer shall be and the
same is hereby affirmed.

S Sy G

Herbert L. Stowers, Chairman

S/ Charles B. Upton

Concurring:
Charles B. Upton, Commissioner

S/ Merle H. Stanton
Merle H. Stanton, Commissioner
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_ eciéion has
th fqllowing:

This is to certify that a copy. o thi
been served by mailing ‘or personal ’deliver

Richard D. Heman, Jr.,. Secr ary
Public Servide Commissfon - .. = = o
Frankfort, Kentucky 40601 ' '

Honorable Morris E. Burton
326 W, Main Street
Frankfort, Kentucky 40601

Honorable Robert T. .Harrod
335 West Main Street -
Frankfort, Kentucky 40601

‘Big Sandy R.E.C.C.

P. 0. Box 671
Paintsville, Kentucky 41240

Honorable James A. Knight

Main Street

Citizens National Bank Building
Paintsville, Kentucky 41240

'This. §53¢4€ déy of

, 1974,

Iris R. Barrett, Executive Director
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.PUBLIC SERVICE COMHMISSION OF KENTUCKY .. COMPLAINANT

vs

BIG SANDY RUPAL ELECTRIC COOPERATIVE CORP, RFSPO IDENT

NOTICE OF RECEIPT OF RECOMMENDED = -
DECISION OF HEARING OFFICER =
AND ORDER L

iecd

111 parties to the above styled actlon_before this
Review Commission will take notice that pursuant to-our Rules
of Proccdure a recommended decision of our hearing officer,
the Heonorable Lloyd Graper, has this day been:received and is
ttached hereto as a part of this Notlce and Order of this
Lommnsslon : = el

You will take further notice that pursuant to Section
48 of our Rules oI Procedure, any party agg rrieved by this
decision may submic a petLLlon for d*bcretlonary rev1ew by this
Cominission. S

Pursuant to Scction 47 of our Rule s‘of’Procedure,
jurisdiction in this matter now rests solely in this Commission
and it is hereby ordered that unless this decision as recommended
by the hearing orfficer in this matter is called for review and
further consideration by a member of this Commission within 30
days of this date, the decision of the hearing officer is adeptod
and affirmed as the decision and final order of this Commission
in the above-styled matter. ' -

Partics will not receive further communication froem tre
Review Commission unless a Direction for Review has been filcd
by one or niore Roview Couwmission members.

Copy of this Notice and Order has been served by
wriling or pereonal delivery on the following:



‘Big Sandy R.E.C.C.

Richard D. Hcman.'Jf. 1=
Public Service Commission

Frankfort, Kentucky 40§0

Honorable Morris E. Burton
326 V. Main Street
Frrenkfort, hcntuckv 40601

Honorab]e Robert T. Harrod
335 West Main Street
Franlifort, Kentucky 40601

P. 0. Box 671 ) 5
Paintsville, Kentucky 41240

Honorable James A, Knight

Main Strect
Citizens, National Bank Bulldlng
Paintsv1lle, Kentucky 41240

This 20th day of May, 1974

\.CZ,,O, % ;_%;;;g;a

Iris R. Barrett, Ex ecutlve Dlrect01




COMMONWEALTUZOF;KENTUCR

RENTUCKY OCCUPJ".TlO ‘I\L :.;I«\Fl'-"l‘Y AND. HEALTI

RLVILh COMMISuION

b 16
PUBLIC SERVICE COMMISSION OF KENTUCKY ' .. O\PLAINANm
v, DECISION, FINDINGS OF -
FACT, CONCLUSIONS OF LAW,.
ZND_RECOR-HDED ORDER
"G SANDY RURAL ELECTRIC COOPERATIVE CORP. ONDENT
* Kk * *:* *'*'*T*eﬁv*j}fu
1974,

provieiénc of KRS 338 of the Ientuc}y Rev1 odfsta
1th the aafCLy and health of employees, vhlch authorlzes Lhe
Review Commission to hear and rule on appcals from 01tatlon
notlflcatlons, and variances issued under the prov151ons of this
Chapter and to adopt and nlomulgatc 1ulcs and rcgulatlonq with
respect to the procedural aspect of its hearlng" 9 Undcr the
provisions of KRS 338.081, hoarlng authorized by tho prov1s;onv
of this'Chaptor may be conducted by a Hoallng Off1c01 appo:necd by

the Revioew Commiussion to serve in its place. - Aftel hcuzlng an




sppoal, the Review Commission may. sustain

citation ox penalty.

KRS 338.041, whlch c10atos'1n Lhe Dcpartmnnt?o Labor

Public Scrvice Cecmmission, whlch ahall scrve as thc

tate agcncy

to occupational safety and occupataonal hcalth w1th lespcctvto

an agrecment was entered 1nto betwecn the Dcpartment ovaabor.and

the Public Service Commission on August 1 1973

On Dccember 6, 1973, as a result of an 1nbpectlon
o on November 19, 1973, at a place of employman located]off

Jpper Twin Branch, Denver, Kcntucky, descrlbed as a constructlon

ic, utility pole #4~77-29, and at a warehouue in the_city of

>aintsville, Kentucky, due to a fatality, the Kent ucky;Publlc

service Commission, Engineering Dlv151on, Occupatlonal:Safety anﬂ

icalth Scection, issued two c1Latlons to the respondcnt charglng an

'1leged serious violation and an alleged other than acrlous v1olat10n.

' the basis of such inspection, in reg: ! to the alleged-serlous

‘jolztion, it was alleged that responderi violated the provisions

£ KRS Chapter 338 (Kentucky Occupational Safety and-Health‘Aet of

972), in the following respects:

The standard, regulation or scction of Kns;qhapter 338

"legedly vielated was 0811-12, 20CFR 1926.250(b) (1) and a description




£ the alleged violation wa
Employer failed to dectermine and. advise!employces
of existing cenditions of feeder linesiat time of
Jobh assignment.. Such condltlona include: locatlon—
of circuits and cnexglzcd lines. Whon:this
information is not immediately ava:ldble, the
existing conditions shall be determined- by”an
ins pcct:on or test before sLarLLng woxk. .

and the date on which the alleged v1olat10n must bc corrected was

immediately upon receipt of the c1tat10n.

Another etandara or - scctlon of KRS Cha ter 338 allegedly

violated was 0SH-12, 29CFR 1926.950(b) (2) and a delscrlpt?iOh of the

alleged violation is:
Employer failed tcpconsiderethat‘electricflines
are ecnergized until determined to be de-energized
by tesL° or. other apploprlate methods _Or means. '

5 the date by wnlch che allegcd v1olatlon Wae to be correctcd was

1mmcdlafolv upon receipt of the c1tatlon.‘" _
Another atandard, regulatlon o’ (RS Chaptei”

29CPR.950(3)(1)

338 allegcdly violated was OQH 12, ﬂ)(b) and a

description of the alleged v1olat10n was.

Employcr falled to ensure that the pul d
disconnect switch, located approximately 1-1/2
miles from job site and not visible at job site,
was tagged indicating that men were at work on the

7600 volt 51nglc phase’ pxlmary llne.H

“and the date by which thc alleged v101“t10n muut be corrected was

immediately upon receipt of c1tatlon.
mnother standard, regulation or section of KRS Chaptor

338 allegedly violated was 0SH-12, 29CrR 1926.950(d) (1) (iv) and a

desceription of the alleged violation wasg:



Employer failed to place protoctlve nround«
on the 7600 volt 1 phise lines, to be worked
between the work location and all possible:
sourccs of cnergy, or ground eqguipment that
employcas mwade contact with wh;le standlrg on
the ground.

and the date by which the alleged violation must be corre ctcd was

inmediately upoen receipt of the citation. Further descrlptlon of
the alleged violaltion was:

On November 16, 1973, four (4). emploveces and
one (l) crew leader were given a job assignment
at Upper Twin Branch, approximately 1-1/2 miles:
from Denver, Kentucky, to replace a take off.. -
utility pole with one (1) transformer. Upon' .
arriving at job site and performing the preliminary
hole digging for new pole, the crew 1oadcr'and one
(1) employece went toward Denver, Xentucky
approximately one and one-half (1-1/2) miles- flom
job site to disconnect the 7600 volt 1 phase line.
The disconnect was not tagged. Upon recturn to job
site no test was performed on high voltage lines
coming to polc from the north and east to determine
that they were de-encrgized and safe.’ Thennew_pole
with a ground wire stapled the full length having
approximately five (5) foot tail at topfand'bottom
was raised in preparation to set ' in hole.  The: |

. ground wire tail at top of pole struck the north
high voltage feedexr line, which was pxequmed to. be
dead. Three (3) employees at base of pole were’
injured and hospitalized, one (1) employee standing
on the ground operating boom digger Lruck #94 was
electrocuted. e

The propo§ed penalty, as adjustea, for the sétious
violaﬁion was $GS0.00.
As to the other than serious alleged violation,'it was
al)leged on the bLasis of such inspection that lesponocnt violated the
ovisions of KRS Chapter 338 (Kentucky Occupational qdfcty and Health

Act of 1972) 1n the following reipect:



The standard or rcgula

0S1i-12, 29CFR 1926. 152(a)(1) and the'dcscrlptlo' of th alleged

violation was:

Employer failed to provide apbroved‘confalner'
for stovage and handling of flammable and"
combusttblc liguid. (gasoline) An approved.

metal safety can shall be used for the handllng
and usc of flammable liguid in quantltxcs o
grcater than one gallon. For example: 2-1/2
gallon can,.less than onc-half full, ’as‘found‘
on bed of boom-digger truck #94 during inspection
of truck at dock of storage warehouse.il-f?f~

and the date on which the alleged violation must be correcLed was
1mmcd1atcly upon receipt of the citation. _‘V

The adjusted proposed penalLy for the other than serious
violétion was $40.00. ‘ I

By letter déted Decémber i?, 1973,-respoﬁdént; by its

attorney, advised Mr. Richard. D.. Hcman, Jr. of rcspondent s desire

to contesl the citations and provoacd penaltles.Qgi;;: |

By letter dated December 20, .1973, Ri¢harer. Henan, Jr.,
Secretary of the Public Service Commission of Ken#ucky, advised
the lon. Heérbert L. Stowers, Chairman of the Kentﬁckf]décupational
gafety and lealth Review Commiésion, that in accdrdaﬁcé/with Rule 14
of the Commiésion's Rulas governing occupatlonal safety and hcalth
thc Pubhlic Sexvice Commission enclosed herewith ‘the notice of
intention to contest citations 1mpo*cd by the Publlc S°rv1ce
Comnd.ssion against Big Sandy Rural Elcctric Cooperatlvc Corporation,
furthaer indicating that the nbtice is in the fofm‘of a letter datcad

December 17, 1973, from Mr. James knight, attorney.  The letter



w ‘ - ’

also indicates that cnc]d"
Big Sandy Rural Tlcctrlc Cooperatlvc Corp01atio
citations, the citation for;ser101s'viol_tlo

assecgnent workshecets.

There is in the files a notice of receipt of contest
mailed to the complainant and to the employer. . Notice”Of Contest

of Enioxcement hction of the Commis 1onel of Labox of Kentucky by

the named employer has been rec01vcd and dockctcd ‘by tﬁe;Kentucky,

Occuputlonal Safety and Hcaluh ReV1ew Comm aﬁion; Also 1ncludcd

are'lnstructlons to employer.v Accompanylng Lhe notlce are the

Comnission's Rules of Procedure, a form for use 1n notlfylng

resoondent's affected emnloyees of the case and the“certlflcatlon

form for use in cert*fylng to . the ReV1ew Commlsgion th t notlce

‘5 bcen properly accompllshed‘ : =
On January 10, 1974, e=p0ﬁdeht'ceftified that on
January 10, 1974, the notice supp]:ed by the Comm1551on adv1 ing

affected employvees of this case and the fact thatra copy of the

employer's notice of cecntest was posted at each place wherc the
’entucky Occupational Safety and~Health Act c1Lat10n 1° requlrcd

to be posted was received bj the Rev;ew Comm1551cn on January 14,
1974. It indicated therein that the names and adurcsses of each
locai union reprasenting affeeted employeces was:e'iﬁﬁﬁ;chcal,No. 317,
Paintsville, Rentucky 41240. Tﬁc complaint was rcceiﬁed by the

Occul Jnnal Safcty and ilcalth Review Commission on January 9, 1974.



On January 10, 197» v f__ ”J,A;_Wf"'fkw were
advisced that this case had bcon :

Graper, and that all plced‘ngs and parcrs hali“bé

4

Mr., Crapecr until a decision in tbe cave is made by=

On January 1G, 1974, a. notlcc of hear:ng was mallcd

to respondent and comn]alnanf adv1oing them that a arlng of this

matter would be held before a hearlng o££1c01 a 51g e “nder,KRS

338.081 and the Rules of Procedure of fhe Rev1ew Commi__;eﬁhon
Monday, TFcbhruary 25, 1974, at 10 30 a.m. aL thﬂ Blg Sandy,R .C.C.
ofifice, Paintsville, Kentuchky.

At the hearxng an answer was flled w1thout{ochctlon.

After hoarlng the tostlmony of the w1tnesses and having

considered the same togethcr with the exhlblts and stipuiatwonv and

representations of the partles, 1t is concludod th .the subatantlal

evidence, on the reccord considered as_a,whole, supportg*the ;ol]ow1ng

findings of fact:

FINDINGS OF FACT

1. As to the allegeaieerious'violetiep,:if ie found
that reczpondent failed to determine and advise its”émpleyees of
existing conditions of feoder lines at the time of theitbjob
acsiconment.  Such conditions include location of cireuitsland
enerqgizod lines. then this information is not 1mmedlatolv available,
the exiciing conditions uhall be determined by an 1nqpe‘?1on or test
bheforce starting work. No such inspeoction ox t was made. The

respondont £failed to consider that celectric llnes are’energlzed uniil



work on the 7600 volt 51ngle phasc prlmary lane.Q

or means. The rcspondcnt fé

switch, logutod upp:@\lmatoly 1 1/2 mlles flom thc job sxte and not

visible at the job site, was tagged Lo 1nd1catﬂ that mcn‘wcrc at

l%hc reSpondent
failed to place protective grounds on Lhe 7600 volL l phasc lines
to be worked on, betueen the work locailon and all pos 1blc souxces
of energy, or on uground eculpment that the employees madc contact
with while standing on the ground. On Novcmbcr 16, 1973, four
employeas and one crew leaderxr wcre glvcn a job a531gnment at Upper
Twin Branch, approxlmately 1-1/2 m11e° from Dcnver, Kcntucky, to
replace a tale of f utility pole with one transforner.. Upon arriving
the job site and performing the plellmlnary h01e dlgqlng fer a

.ov pole, the crew lcader and one employee wcnt toward Dcnvcr,

Kentucky, to disconnect the 7600 volt l phage 11ne. The dlsconncct
was not tagged. Upon return tQ_the,job smte@:noatesf?ﬁAS performed
on the high voltage lines coming to the pole from‘thé ﬁdrth and

east to determine that they were de-energized and safe. The new

pole with @ ground wire stapled- the full'lengﬁh h;ving”approximately
a five—fgot tail at top and bottom was raised in pﬁépafation to get in
the hole. The ground wire tail at the top cf the poie struck the

north high voltage feceder linc, which was presumed ﬁo be dead, but
was not. Tﬁrce cmployeces -at the base of the pole were injured and

Lhospitalized and one cmployee standing on the grouhd opecrating

the boomn dicger trueh #94 was electrocuted and killed.



2. hs to the qucgcd othor Lhnn SCflOUa v1olatlon,

there is not sufficiont evidence from whlch to flnd thc quantlty

of gasolire storced in the container.
Upon the bhasis of the foregoing, the hearing officer

makes the following conclusions of law:

CONCLUSTIONS OI' LAW

1. There is.no 51gn1f1cant dispute 1n1the testlmony

as to the fact thot the employer failed to determlhé and adv1sc

his Cmployces of oxisti ng conditions of feceder 11nes at the time

of ‘the job assignment, nor as to Lhc fact that Lhe cmployer failed

to consider that the electric lines were cnergized untllrdetermined
~& de-energized Ly tests or other appropriate mcthods or means,

or that the employcr failed to 1nuure that Lhe pulled ﬂlscon ect

switch was tagged 1ndlcat1ng the men were at worhvon the 7600 volt
single phase primary line. In regard to the plac1ng of protoctlve'
grounds, rcspondent contends that protective grounds wopld have
heen placed but for the happening of the accident which interrupted
the‘placing of the grounds. )

By way of avoidance, respondent contends'that
the accident was a result of an isolated failure of-oﬁé of the
criwloyees to comply with the safety rules promulgated by respondent.
Feepondent further maintains that it could not reasénably be
‘exycctvd.to anticipate that an oxperieﬁccd man would ignore the

safzty rulos of the cooperative.  Respondent also contends that it



exercisced the proper and rensonablc ;uporv1sory con(zol as was

hecessary to insure COMDlluﬂCG w1th the safoty rcgulations and that
the projer procadurces involved in thc~changlng Qf.thetpoles were
clearly and sufficiently communicated to the employees involved in

performing the work.

It is clcar that the re,pondcnt, elthcr 1tqelr or

" through the man supervising the employees on he jOb ulte as crew

chief failed to determince and adv1 5@ employees of the exlstlng
conditions of fecder lines at the time of the Job asglgnment. No
one lnew the locations of all of the energized llne$,¢;0nly one
linc was disconnected. No action was taken as tobthéﬁother line
‘' ~cause there was no indication that anyone knew that 1t was

nergized., It is alse clear that rc;pondcnt 1tsel£, or through

its crew chief, also failed to qon51de: that electric’i;hcs are
enercized until determined to be de~energizéd by:téétéﬂbr other .
appropriate methods or mecans. While applying a ground mlght be

one way of determining if a line is de-energlzed, it 1s not an
appropriate test or means. Other means are available and
approprioste to perform such tests. Applying a ground so as tc causc

a circuit to break is a dangerous and inappropriate method or mcans.

It is also clear that respondent did not tag the disconnect switch.

s to the ergument that the employer would have placcd protective
grounds but for the happening of the accident, such failure to plecc
the protective grounds cannot be excused by the haopening of an

ceident becavse of the failure of the employer to observe pr escribo



TO assure safelnnd
Mhe Commissioner of Labor has
for obtaining omolovcc Complldncc wlth appllcablc standards, rchg,

regulations and orders. Should an onployce fdll to comply, the

cuployer is subject to CLtatlon._ Emoloyera are thu"_ ‘quns1b1e for
tablishing the m:nnS'yhorcby'they can become informnd of situvations
where their enpleyces do not comply with applicable_Stanﬁafds and
they should take all nccessary action tb assure'emp;oyén;compliancc
with such standards. The fact thaththe pole was set;nrior ﬁé the

placing of the g*ound (while it may have bcen the dlrect cause of the

accident, is not really relevant to the issue of whether or,not

‘he standards a;lcgedly violated wexe in fact v1olated;fiihe employeér
had the afflrmatlvc duty to make thevdetermination as to whether or
not the lines were energized and 1txfaiiéd to do sQ;V_Tne_employer
had the affirmative duty to'consider thét electnic 1ines were
energized until determined to be de—enéfgizeé by tests'qn other
appropriate methods or means and it fallcd to do SO.. The employcr
failed to tag the disconnect switch and the employer falled to
place protective grounds on the lines. Its fallure to place |
protecctive grounds is not excnsed by the fact that it;could nnt do
s0 by reason of its failure to comply with the otherfstandards that
were violated. o

The compliance officér,as to this serious violntion,
gave cffcct to the criteria pfcscribcd by statute and‘gave them the
proper welght under the circumstances. The complninant has met its
burden of proof and the citation, the penalty asses ed, and the abatc-

ment dote should Muu“d.



ous

2. As to the al]Pde noh~scri violation tihre was

a laclk of prohuvac QV1dcncc upon whlch Loldctermln e quantity

of flammable liguid in the contalner.d In all ploc cd nltlated
by a notice of contest, the burdcn of prov1ng the case rcsts with
the complainant and, as herc, proof that is speculatlve or
conjcctural in nature is not satisfactory. Because of thls the

citation and proposed pcnalty of $40.00 for the non-serious violation

should be vacated.

RECOMMENDED ORDER

IT IS ORDERED that the citation, the proposed penalty

of $650.00, and the proposed immediate abatcment date forﬁthe

serious violation shall be and the same hereby 1s sustalned, and that
citation, the proposed penalty of $4O 00, and the abatement date

for the non-serious violation shall be and the same hercby are

vacated.
/—""J

LLOYD GRAPER : :
Hearing Officer, KOSHRC

Dated: May ; 1974
Frankfort, Kentucky

Decision No. 13 -

-12 -
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