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WENDELL H. FORD 

KENTUCKY OCCUPATIONAL SAFETY AND HEALTH 

REVIEW COMM ISSI O.N H. L. STOWERS 

GOVERNOR 
CAPITAL PLAZA TOWER 

CHAIRMAN 

IRIS R. BARRETT 

EXECUTIVE DIRECTOR 

FRANKFORT, KENTUCKY 40601 

PHONE (502) 564-6892 

.MERLE H. STANTON 
MEMBER 

) 

JAMES R. YOCUM, Commissioner , 
Department of Labor 

vs. 

BIG SANDY R.E.C.C. 

REVIEW COMMISSION 
DECISION 

CHARLES 8. UPTON 
MEMBER 

'KOSHRC if 16 

COMPIAINANT 

RESPONDENT 

Before STOWERS, Chairman, UPTON and STANTON, 
Connnissioners. 

PER CURIAM: 

This case was duly called for review on June 17, 1974. 
After due consideration it is decided that: 

ORDER 

The decision of the Hearing Officer shall be and the 
same is hereb~ affirmed. 

Herbert L. Stowers, Chairman 

Concur~ing: S/ Charles B. Upton 

Charles B. Upton, Commissioner 

S/ Merle H. Stanton 
Merle H. Stanton, Commissioner 
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. COMPIAINANT 

RESPONDENT 

Before STOWERS, Chairman, UPTON and STANTON, 
Commissioners. 

PER CURIAM: 

This case was duly called for review on June 17, 1974. 
After due consideration it is decided that: 

ORDER 

The decision of the Hearing Officer'shall·be and the 
same is hereby affiI'.IIled. 

Herbert L. Stowers, Chairman 

Concurring: S/ Charles B. Upton 

Charles B. Upton, Commissioner 

S/ Merle H. Stanton 
Merle H. Stanton, Commissioner 
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This is to certify'{that/a copy: of{th s'tDecision has 
been served by mailing or personal>'c.telivery\on}the\following: 

'f ;I\iJlif dYic· :J,;,::,,i,:1/~·0f ,i'.1, · 1,., .. 
Richard D. Heman, Jr., Secretary 
Public Service Commission 
Frankfort, Kentucky 40601 

Honorable Morris E. Burton 
326 W. Main Street 
Frankfort, Kentucky 40601 

Honorable Robert T. Harrod 
335 West Main Street 
Frankfort, Kentucky 40601 

Big Sandy R.E.C.C. 
P.O. Box 671 
Paintsville, Kentucky 41240 

Honorable James A. Knight 
Main Street 
Citizens ijational Bank Building 
Paintsville, Kentucky 41240 

This S~ 

~ .•·· 

··✓~~ 
IrsR. Barrett, ExecutiveDirec 
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l{cNTUCKY OccuPATroNAL SArc~v ANO Hc~LTH /' · 

·NcrH)CLL H. F"ono 
GO'vLH"-,:" 

lhlS R. l:JAnnr::TT 
tacC1Jt1v1:, :)1A[CTCR 

'/TO.$ /1,(.?e- So:·., t' ,., ,, ~ ... _J 

c;r- o-td4 v 71"· I 'l 

Re:v1e:w COMMISSION 

FRANKFOF.T, l<ENTyCKY "'OtlOI 

S--.;JO - 7y 

PUBLIC SERVIC:t:: CO!-:lHSSION OF KENTUCKY 

vs 

rilG SANvY RURAL ELECTRIC COOPERATIVE CORP. 

NOTICE OF RECEIPT OF RECOMMENDED. 
DECISION OF HEARING OFFICER 

AND ORDER 

H. L. STOWERS 

C"AlflM~N 

ME:RLC H. STANTON 
MCft401:II 

CHARLES 13. UPTOf~ 
MCM ■ Ck 

KOSHRC f.! ---1..§_ 

COMPL!\IN.l\NT 

RESPONDENT 

·-,_·;, 

All parties to the above-styled action before this 
P.cvie· .. : Corrm1ission will take notice that pursuant,;to our Rules 
of ProccdurG a recommended decision of our·hearing·6fficer, 
the! Honorablf! Lloyd Graper, has this day. been'.rcceived and is 
attachcci hereto as a part of this Notice ,and Orclcr~of this 
Commission. ·· · 

You will take further notice that oursucnt to Section 
L~8 of our Rul~s o: Pr.::>ceclure, any parcy aggrieved .by this 
decision may subrnic a petition for discretio~ary review by this 
Commission. 

Pursu,:mt to Section 47 of our Rules of Procedure, 
jurisdiction in thi.s r.:nttcr no·w rests solely in this Corru'":'lission 
and it is hcrchy ordered that unless this decision as recomn~ndcd 
by the hc2ring officer in this matter is called for review and 
further considc:·c'.!tion bv a member of this Com.~ission within 30 
days of this date, chc dccisio:1 of the hearing officer is acicpt,~·c 
and affi1~1ed RS ~he d~cision and final order of this Coremission 
in the nLovc-styled matter. 

P.'.li.·::ics ,-:ill not receive .further co11u-r.unicntioil f!·cr:1 tr:c: 
Rcvic·,-1 Cor:~.r.issi0n unlct;:, i-l Di1 ... ~ctio:-1 for Rcvic,;,1 has bce.n filcc 
by 011(' or r.:orc> Rt"·vicw Co0-:1r.1i ss ion TI!cmben=;. 

Copy c~ this Nr_,tice and Order h:1s been served by 
:n.-iiUnr:, or pc:r:·~m:-!l dcii•:~ry on the following: 



w 

Rir.11nr<l D. Heman, Jr. 
Public Service Comr.iis~ 
Frankfort, Kentucky 40 

Honorable Morris E. 
326 W. Main Street 
FJ~cnl::f ort, Kt:'.ntucky 

Honorable Robert T. Harrod 
335 West Main Street 
J.i'r.:ml~fort, Kentucky '40601 

Big Sandy R.E.C.C. 
P. 0. Box 671 
Paintsville, Kent~cky 41240 

Honornblc James A. Knight>: .... 
Hain Street .. · , .. ::": 
Citiz~.ns, National Bank Building 
Paintsville, Kentucky 41240:> 

This 20th day of May, 1974.-

~I,?~ 
Iris R. Barrett, 

-

·· .. -.··.~ 
. . . , -. .. ... .. . . .,.,$ "l:/ ~ 

Executive Director 
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PUBLIC f]El~VICE co;:lr.:iISSION OP KENTUC:i<Y ?tit}~Yf ~~, J~i~~L\INfil>'.r 

v. DECISION, FINDINGS OF 
Fl\.C'f, CONCLUSIO:.~S OF L,"\W, · 

llND n:ccof.t~iBffi5r.Y:> ORDER --

.. G SAl,)DY RURJl,L ELECTRIC COOPEnA'l'IVE CORP. 

* * * * * * * * * *~* 

This hearing wns held on Moj;day/ 

•'' 

• ~, L 

1974, 

at th8 respondent. 1 S off ices in Paintsville~ Kentucl,}~;: tmdcr the 

provisions of KRS 338 of the l(cmtucky Revised Sta'f.ii:fc}·idealing 
. , .... · .... , .... ,, .. ·,, 

' ,...;. '.-~- ·. ·,; . 

with tlw su.fcty and health of employees, which auth;rizes the 
Review Co1M1ission to hear and rule on appeals from citations, 

notifications, nn<l variances issued under the provisions of this 

Chnptcr and to uQopt and promulgate rules and regulations with 
. >·. :. , 

re spec i: to the p:occdnrnl ;1spect of its hcnr ir.g5. Under the 

provi::-,.i.ons of l<RS 338. 081, hcnring nu::horizcd by the provisions 

of thL, Ch;;iptcr 1:1L1y }Jc conduct.c<l by il llonring Officer appointc<l by 

the Rev .i C',,' Crn:1;,1i /;};ion to BCl~Vl' in j ts pla~c • .i\f tcr hearing c:.n 



• . ·,·, ::-- ,._-,.,.,· 

,-~l·:!.):~;;~-~·.:,;::,-i,:~.:.,~_fi-~{f'· ~ . .-
- ; : : . ,; .·.~',':}',,t;.. -~·~" _, - . 

•:;,•.,;.,. • ..... ,\~•'.'.'..,''''~"'"<:: ',._ ·•·,:<~?t\~l1~u;~ ;}·,-:~~\··,'..: 
,ii)i_;::-·:11 I the r:cv:i.~w Com~li~,.d.on mily stlst,tln,;<modj.fy,>.ori/ ;f~t\ 
cit<>lion oc penalty.. · Lti; ,,,,. 'J'fi(j/S;;ifit •e:-'!~i)~ 

JO~S 3 38. 041, which creates in the Department_' of: Lobor 
. -)\\ .. ' ,: ·. ::·.·:-,\t~~)/i~-ft}t;/i-~;:'}<\;~:::::\:-. ·:, ' 

a Division of Occupational Safety 'and Jicnlth< to ric1mi1{1's£Eit"'.:~ii 
· · -·. : .: -.. _._--; "-;-:_:~:>-\/: ... ;!{~~~~-~-:}(>:;,.~-t:_:\;)i:= r>.·-~ · 

;n,tte::rs pe:rtid.ning to occupationa1·snfcty and occupat1ot1'ai',hcla1th, 
. " . _,._ :_,:~ .. ' :_'.,,··_:;"??'-?://> -. 

1-cq~l ires the.~ IJ0partnwnt of I,4bor to enter. into 4n ngre6;~rit/\•,1i th 
; ,:-:·-.;:~~?;\'.(/}!??-\ 

r'uLl ic Sen, j cc Commi sr;ion, which shall serve us the state':a<jency 
. . .· \{>,,:,.·:'' 

in the nc.Jministrati.on of this chapter for all, matters rcla .. i:ing 
. . . __ , ;;.;'.,•- ... 

to occupational safety nnd occupationnl health with rri,;p~ft\o 

ut"il i 'i:.ics as def incd in KRS 278. 010, and their employee;·.stfsuch 

, .:in igrccment was entered into between the DcpartmC:?nt of Labor and 
~-., ···/\-~-:-"-~. 

the Public Service Co~nission on Augtist li 1973. 
•• .,c.-.;;,_,. 

,-·.:: .~::::,->~\:/!;%)~1}~\1·, 

On December 6, 1973, as a result of an in~pe'a:~ion 
__ -,:_~··:\(\t;j~:;.-_-'.··.· 

2 on November 19, 1973, nt a place of employment located~ff 
.·:,jtt•.: ;·->:" · . .-·:-",:':! 

Jpper Twin Branch, Denver, Kentucky, d~scribed ai a consfiuction 
· ,>\>:.··/?r\t·~--

'-CI utility pole # 4 - 77-29, and ~ta wir~hounb in ~he:&ity,of 

~~intsvill2, Kentucky, due to a fntality, the Kentucky Public 

;2:cvice Conm1ission, Engineering Division, Occupatio.m1l ,Safety. an1 

!calth Section, issued two citations t~ the respondbnf ~hargirig an 

:llcged serious violation and an alleged other than seriou~ violation. 

1n tl18 bas.is of such inspection I in reg: ,_ to the alleged sb'fious 

·ioL:'don, it \•;as alleged th.::i.t responder,i.: violated the ·provfslons 

,f hF:S Cl1.1ptci:- 338 (Kentucky Occupationul Safety and Hc~ltl{; 1\ct of 

972), in the following rcspocts: 

'l'he st.:incJ;1rd, rcgul.:ttion or scct:lon of 1ms Chapter 338 

'L·,~'.,-·dly viPl.1t.ud \•:as OSJI-12, 29CFH 19 ✓.G.!:i50(b) (1) and a description 
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, ./'::_:.;;,>:·:,"',,:.i . ."•· .. ::,}:Wibi .';,. 

. . . . . . . ·•. :' c::/ i#l~i~t\t~tf Ii{ 
Employer failed tO clctcrminc nnd,advisc;'cmployccs 
of c:d !Jt:ing c6n<litions of· feeder linos\at time of 
job nss:i.<Jnmcnt. .Such conditions include loc~tion 
of circuits and energized lines. When this~ 
information is not im.'ncdiatcly ava1lablc,> the 
cxist5 n9 conditions shall be dctcrmj_nccl by nil_ 
ins1x:ction or t~st before stc:trting work. · 

and the date on which,thc allcgccl violation must be corrected was 

immediately upon recc:i.pt of the citation. 

Another standard or section of KRS Chnpter 338 allegedly 

viol cited was OSH-12, 29CFR 1926. 950 (b) (2) . and a d6scri;tion of the 

alleged violation is: 

Employer failed to consider.that electric lines 
are energized until determined to be dc-energi~cd 
by tests or other appropriate methods

0
orcmenns. 

. ,,., 

'. ~ ,._ 

, ,1J the date by which the alleged violation wns to be corrected wns 

immc::diat.ely upon receipt of the citation. 

Another standard, regulation or·. sec'ti6n of,)<RS Chapter 
. • . . . ,,,·, >' :: • _..','<·; ... ' :· ,·' ,,·' -::· ·,, : ; :; . . ".t· 

338 allegcc1l:-i1 violated was OSH-12, 29CFR. 950 (d) (1) '(ii) (b) and a 

dascription of the alleged violation was: 

Employer fniled to ensure that the:! pt11ie'c1 
disconnect switch, located approximi;,.tcly 1-1/2 
mil.cs from job site and not visible at job site, 
was t~ggcd indicnting that men were nt work on the 
7600 volt single phase:! primary line • 

. 
nnll the dat0. by which the alleged violntion must be corrected w<1s 

ir11HwcJ j ate:ly upon rcc<>ipt of citation. 

Another standard, regulation or section of KRS Chapt~r 

338 allc~Jc-c:J.y v:iol:ttc<'l was OS!1·-12, 7.9Cr'R 1926.950(d) (1) (iv) nnd ct 

- 3 -
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En,ploycr failed to place protective. <Jrouna~t,~li 
on the 7(100 volt 1 plF:.~c lines, to be workcd:?onr 
bct-\•:ccn· t.ho \•,•ork location and nll possible•:\:}:'.,';- · 
Eource:~; of energy, or grounc.1 equipment. thn_t· :::\'( · 
emplnyc,~~; lii~dc cont.1ct with wh:i.le stancling on 
tlic 9round. · 

o.nd the c:ate by \'.·li.ich the alleged violation must be corrected wns 

irrrnc~c1:i.<'!tC'!ly upon receipt of the citation. Further description of 
... 

'..:he alle<jcc1 viola lion was: 

On Novcmb0:._- 1.6, 1973, four (,1 ). employees and 
one (1) crew leader were given a job assignment 
at Upper Twin Branch, approximately 1-1/2 miles 
from Denver, Kcntur.:J:y, to replace a take off,, 
utility pole with one (1) transformer. Upon· 
arriving at job site and performing the prelimin~ry 
hole digging for new pole, the crew leader.and.one 
(1) employee ;,,•cnt toward Denver, Kentucky;/\.<: '>' 

apbroximately one and one-half (1-1/2) mil~s from 
job site to disconnect the 7600 volt 1 phasci'line. 
The disconnect was not tagged. Upon return to job 
site no tc~t was performed on high voltage lines 
coming to pole from 'the north and east to.deter.mine 
that they wcffe de-energized nncl saf~. The\ne,-1 pole 
with a ground wire ntapled the full length having 
approximately five (5) foot tail'at top and bottom 
was r~ised in preparation to sct·in hole. The 
ground wire tail at top of pole struck the north 
high voltage feeder line, which was presumedto be 
dead. Three (3) ~nployccs at base of pole were 
injured and hospitalized, one (1) employee standing 
on the ground operating boom digger truck #94 was 
electrocuted. 

'I'lw propo::;ecJ penalty, as adjusted, for the serious 

violation wc.1s $GSO.OO. 

As to the other than serious alleged violation, it was 

,2 llc:~1cd on the basis of such inspection that 1.·espondcnt violiited the 

~-:irovir;:ions of 1rns Chapter 338 (l~cntucky Occuputional Safety .:incl Health 

7•.ct of 197 2) .in Uw fol lowing rc.i.:pc::ct: 

- 4 -
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. . · . /1\:'.?( . . . · .. · ··: ::.:)j*}J[~g;\~;\;::iti".~:- . 

The stnnc1~r.rl or rcgulntion allegedly yi'ol£1tc'cl';was 

OSli-12, 
. .. . .. (:;·f;'1·<·,/t/.\::•·<::~\\:.•~:\?·:/:~·-. '-,: 

29CFR 192G .152 (a) (1) and .the dcscription?p(,th~·/',hiicged 
. .- _ :.:>·:./\~_;/?,::\·?:·~\-;: 

v.i..oJntion 

Employer failed ·to provic.1e approved cont:nin<:!r 
for stor~ge nnd handling of fl~mmnble rind 
combut~t.i'blc liquid. (gasoline) l\n approved 
mctc1l Gafcty cni, c.hall be used for the handling 
nnd use of flnmmabl~ liquid in quantities .. 
greater thnn one gallon. For e~nmple: 2-1/2 
gall.on can, less than one-half full, was found 
on b0.c1 of boom-·digger truck #94 cluring inspection 
of truck at dock of storage warehouse. · 

and the date on which the nllegcd violation must be corrected w~s 

imrnccHa tely uron receipt of the citation. 

The adjusted proposed penalty for the other than serious 

violation w~s $40.00. 

By letter dated December 17, 1973, -respondent, by its 

attor11cy, advised Mr. Richard D. Heman, Jr. of respondent's desire 

to contcsl the citations and proposed ~enalties. 

By letter dated December 20, .1973, Richard D. Hemu.n, ,Jr., 

Sccretc1ry of the Public Service Commission of 1-Centucky, advised 

the Hon. Herbert L. Stowers, Chairman. of the 1-::entucky Occupational 

saf cty am1 llca.1.th Review Commission, that in accordance with Rule lt1 

of the Cornmissio;1' s Rules governing occupational safety and hcc:i.lth 

the PuhJ..i.c Service Commission enclosed herewith the notice of 

intention to contest citations imposed by the Public Saryice 

Coi~;;ni~;sion ilgainst Big Sandy Rural Electric Cooperative Corporation, 

fm.·t.iwr inc1icc.1ting th.J.t the noticG is in the form of a letter datcic1 

Dc:cc:r,1bc:r 17, 1973, from Mr. ,Jnme3 l~ni~ht, nttorncy. The letter 

- 5 -
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a ssc :~ ~rn,cnt ,-,orJ~ sheets. 

'l'hcre is in the files a notice of rc8~f~'f' of con test 
'_/ _,,,_,/ . 

. .' ·J~· ,.: ~:' . 

mn ilcc1 to t:hc complainant and to the employer .•. Not lee of Contest 

of En.i:01·ccm~nt l~ction of the Commissioner of• Lnbor'of I<entucky by 

the named employer hns J:?cen rec.eivcd and docketed .b§_.itl1e, :Kentucky 

Occupu tionn 1 Su f ety and Beal th Review Commission •. ·!(Also · incluaed 

are· instructions to employer. Accompanying the notice. arc· the 
/ ;~\t:,!:·;·,.,· ... -

Comr:i.i.ssJ.on Is Rules of Procedure, a form for use in :nt',.tifying 

responc1cnt's affected employees of the cnse and the:certif.icntion 
' ·. . -~: 

form for use in certifying to the Review Commission that notice 

·~ been proper.ly accomplished." 

On January 10, 1974,_ respondent 
' ""· '· ·:· -~··: ·.-. .- ._,:,- ;' -: 

January 10, 1974, the notice supplied by the Commission advising 

affected employees of this case und t.he fact that a copy of the 

employer's notice of ccntc~t w~s posted at each place ~here the 

l(en tucl~y 0Gcup~i tiona 1 S.:f ety and- Heal th l\ct citation is requirecl 

to he post~d \·.'i'l.s r0ccived by the Review Commission on January 14, 

197 1]. It indi.c~t6d therein that the nnmcn and ad<lrcsses of each 

Jocul u~ion r0prcscnting affected employees was: IDEN, Local No. 317, 

Pcd.n t :3villc, I~ent ucky 4124 0. '11hc complnint was rccei vecl by t!1c 

Occupnti.onill Safety c1nd B0c1lth n.evieH Commiss:i.on on Jnnunry 9, 197,1. 

- G -
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On J..:nuary 1 O, 1!>7 4 /tcomp_lainnnt:;ahd/tes 
. . .. -. ;_. _::.~ ·'\'.://:?/~\fft/'\~r >· ·!'.{\/·:/-~{~?_\\{~~\~{\}:,·.-.~:_ . ~. !'lk'0i"%· ~.; ,I . .. . . 

ac1visc.•(l tl1c1t this C.:\SC hucl been ·,wsigncc.1, to ·ucnrin /, f.f ·cer, I,loycl 
, · ·· · . . .· · · · · : ;:_, · ).~l1f itrll:{r;::(:!:/:: 

Gra.po.r, c1.nd tb..1t nll pleadings and papers chull be filed.with 
: .. '. ·' .. .':',,-::,_<·~;."~::;t)if~J\\tj.(\·· .. 

Mr. CrLtpcr until u uccision in the case is maac by. hlm>\ ;. 
··•v> ·: 

On J.:111uary lG, 197'1, a notice of_ hcarl;g ,,~as, m·ailcd 

to l:'CSponc1cnt and cornplainnni: advising them tl1a t a )io_a~ing' of this 

matter would be h0ld before a hearing 
. ''· 

338.081 and the Rules of Procedure of 

off ic~r a::;sitri:'~':'.inder l'~P.S 
\ ·.-. .-.::, .. //~ ~.':;·\:~:-)~i:(\\:\\t!V,\\:;,/>'..:, ' 
the neview·commissfon on 

Mqnc1ay, February 25, 
' ':.' \;;:,_:,., ,,, ~_: -': ::><.; 

1974, at 10:30 a.m. at th~ Big::~andy R.E.c.c. 

office, Pu.intsvillc, I<entucky. 

At the hearing nn answGr was filed with~uf;•objcction. 

After heilring the testimony of the ,~itn~sscs and lrnv:ing 

~onsitlerccl tbe sc1n1c together with· the ·e·xhibits and.·st:i.~nlat5 om: and 
'" 

rcpr.cf;G1d:at.ions of the parties, it is conclud~d thb.¥' i1~e · substantial 

evidence, on the record connidered as. a. whole, supports :_the following 

f inc1ij19 ~. of fact: 

FINDINGS OP PACT 

l. As to the alleged serious viola t'ion, it is found 

that rc:.::ponclent failed to c1Gtermine nnd advise its employees of 

existing con~itions of feeder lines nt the time of their job 

zi ssi~nr:~:',;1 t. Such cond i 'lions include locn tion of circuits and 

c:!rler<JiZc!c1 line:=!S. t·:l1cn tl1is informi:1-t:ion is not im1necliutoly nvailuble, 

the c:--:i::t.:ing conL1ition~ sh.:111 be c1C!tm:mincd by an ~nspc1·::ion or test 

lxifon.! !;turtin0 •,·:or'.~. I·7o such in:;ix~ction or test was made. 'l'hc 

:ccspori,~c,1'.: f.:-d 1'-,J to cowd.dcr th.:-it: elcctr.ic lines «re energized unt:i.l 

- 7 -
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... ~·--:- . .. - . • · .. · .. --· ,: _._.,: ~\{·/:t·.-?_;,;;_;. __ ~:-·}/)~(_ ... 
c1cl..:,nn:i.'.1ccl to be <1c-c-ncrgi~-:cct;,by.).tcotn or otlwr.fuppropr:1.nte me• i:hoci~; 

·. · ,_. '.--._:?.\~\~t'./;·\~Jtt;-:\H)_·~:_: -./ --. ,.: -~ ,.,,? :, ···:_.r-_~:.:_?.\W\}~:>1:tJ~tff~tf)}i/?--:\~?,t:\:-··_, -
o.:- :ncr:rn:-3. '.l'hc re~;pondcnt failod ;:to crwura thnt, tho.,pullccl difJconncct 

sw.i. tch, locu tccl r:1ppl~o:dm.:ttcly 1-1/2 miles fro1;1 the 'job:: si tc and not 
.;:_ .. )-j~-_>:{ .. :/f.:_:,:, . 

vii;iblc c1l tl1c job sit.c, was tagged to' indicntc thrit/mcn were at 
--·. ~. --:-1' ·\ 

v10:ck on t.:hr: 7G00 volt single phase primary J.ine. ·:,;i;'¥;;;'.:r'~~pondent 
···/,"•.(· . 

f rd led to place p,:otc,ctivc 91.·ounds on the 7600. volt 1 phase line~, 
.· . . 

to be wo1:b,!r1 on, bct,w0n the work locn tion and all possible som:c0s 

of energy, or on ground ~quipme~t that the einployccs mndc contact 

wiLh while strin<ling on the ground. On November 16i ~~73, four 

ernployc2s ancl one crew leader were given a job assignment at U:2p2r 

Twin nra nch, nppro):ima tely 1-1/2 miles fr~m Denver, .. · Kentucky, to 

replace a t.a):e off utility pole with one· transformer. ·. Upon arriving 

:- the job site and performing the preliminary hoie digging for a 

.. ~v., pole, the crew leader and one employee went ·toward Denver, 

Kentucky, to discom1l~ct the 7600 volt 1 phase li~J~,, The· disconnect 

was not ta<Jc_Jed. Upon return to the job site, no 'test ·was performed 

on the high voltage lines coming to the pole from the north and 

c;:ist to <1Gtcnnine that they were de-energized and· safe. •rhe ne\·.' 

pole wiLh 2 ground wire stapled the full" length ha~ing approximately 

a five-foot tail at top n~d bottom was raised in p~epnration to sot 1n 

tho hole. 'l'he ground wire tr-d.l at the top cf the pole st:ruck the 

north high voltage feeder line, which was presumed to be dead, but 

,.,,rts !lot. 'J'br0c crnpJoyces nt the bnsc of the pole were injurea and 

liospil:nli:•.cd nnc1 0;1c cm;::>loyce stand:i.ng on the 9:i:ouncl operating 

the boon, d.i ~;-:;e:r trur.)~ # 9~ wci.s elcctn·,cutcd nnd killed. 

- 8 -



-
:.:~\\~/."_: .' 

2. ,~s to the ullc~ec.] othor tlrnn s~t:i.otlll. viol~ tion, 
'' ' 

there is not :mff:ic.i-::nt cviclcr1cc from which to.find the quantity 

of:· s .::i sol ii1 c! stor~<l in the cont.:d.ncr. 

Upon tlw bad.s or the foregoing, th0 hen ring off .icer 

n-.2.};cs the fol lm·:ir~9 c.:o;:cl us ion~ of ln\'l: 

CONCLUSIONS OP LAW ---· ----·-
1. There is-no significant dispute in the testimbny 

as to the f.::ic:t th0t the employer failed to determiri0 and advise 

his ·crnploy<.::CS of c:dsting conditions of fc~der 'lines at the time 

of 'the job ass.i9nrn0nt, nor as to the fact that the employer fniled 

to consider that the elGctric lines were energized until determined 

.·2 de-energized by tests or other appropriate methods or m0ans, 

or that the employer failed to insure thnt the pulled disconnect 

s,-:itch w.::is tagged indicating the men \·lore at ~-,orJ; on the 7600 volt 

1 sing!~ phase prim~ry line. In regard to the placing of protective 

grounds, rQspondent contends that protcctiv~ grounds would hnve 

been pl&c~d but for the happening of the accident which inter~upted 

tlw plc:cing of the g:s:ounc1s. 

By way of avoidance, respondent contends that 

tl~c ;:iccilknt 1.1.:is a ~~csult of c1n isolated failure of, one of the 

cr,:.JJ.oyc:c.:s to comply t.'i th the snfety rules proinulgut.cd by respondent. 

P.cs~-;,0ndc:ni:. further m~:~r:tains that it could not reasonably be 

e:•:i,cct::-d to .:!nticip:,te that iln ~.:-:p0ricPced rr.an would .i.gnore the 

s.:.: ·:: i.:y l"L!l-::.~" of tile coopcJ7u ti ve. RQspondcn t al so conter1cls thn t it 
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c:-:cr c i f,cd the pl:opcr and rcnsonablc supcrvinory ~c;,:~\:i~t'f <~,~ was 

neccs:~jry to insnrc complinnce with the snfcty regulations and that 

the p1:oj ,c:1· p1·oc.::c.lurcs involved in the changing of the P<;>lcs w0rc 
I.' . 

clc,,rly ,:nd s•Jff:ichintly communicated to the cmploye~s involved in 

It is clear that the respondent, either itself or 

throu~Jh t.he rn.:rn supcrvisj 71g the employees on the job nit~ as crew 

cl1icf, failed to determine and advise employees of the ~xisti~g 

conGitions of feeder lines at the time of the jbb assignment. No 

one J;nc\·.' the locutions of all of the energized lines. Only one 

line wns disconnected. No action was tnkcn as to the other line 

'~c~usc Lhere was no i~dication that anyone knew that it was 

cric:~9iz8cl. It .i.s also clear tha·t rc!Jpondcnt itself/-~r through 

its cn~w chief, also failed to consider that ·electri'~\inc:::: are 

energized until determined to be de-energiz~d by tests or other 

approprinte m8thods or means. While applying a ground might be 

one wny of detcr~ining if a line is de-energized, it is not an 

approprjat2 test or moans. Other means are nvailnble and 

appror~: 3 :ite to pcrforr!1 such tests. Applying a ground so as to Gctu sc 

a c.iJ:c:,d.t to l:Jrc.:1l, is a dc1ngcrous n.nd inappropriate method or means. 

·It. is c:J ~o cl0.:i.r th.:it. respondent <lid not tng the disconnect m·1itch. 

z~s to the 2.rgu:~1cnt that the employer would have placed protective 

grou:-JC1 i_; but for the hc1ppcning of the accident, such fnilur.c to p1occ 

tho pnitc--~l:.ivc qrouncl.s cnnnot bn c;-:cusccl by the happening of ~n 

nc,.-j t~c. 011: ].)2c,H.:~'0. of the fnilurc of the employer to observe pro~:cr.ibcLl 
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'l'o .:r;~Ut'(! :3Ltf.C nr,,1;}1C:~ltl1f~l •.;orl~ing/c~~.~j ':.ionc, 

1hc Co111r:1issio11,:?r of L.:ibor has impor:e:d on the cmploycr.\l~e rcsponsj bili Ly 

for obta .i. ning employee compliuncc with applicabl~ s tana;f·ds; rules' 

rr.<Juln L.i.ons ,1nc1 or<"lers. Should an employee f,~il.to co~ply·, the 
• • C •,-, • 

c1i1pJ.oyr.·r .is s,:bj C!Ct t.o Ci tnt:i.on • Employers are thus reriponsible for 

c:-;t.o.bl.i.~~h:ing t:1c ::<:;:ns _whereby they can become informed of situations 

\·.'here their (;r,1ployc:c:s do not comply with applicable stan.dards and 

they should tak<?. all ncccss:-iry action to assure employee.compliance 

v,ith such stnnc1ards. The fuct that the pole was set prior to the 

placing of the g~ounds,whilc it may have been the diieci cauae pf the 

accident, .is not reully relevant to the issue of whether or not 

:he stclnda,·rls allegedly violated were in fact violated. The employer 

had the affirmative duty to make the determination as to whether or 

not the lines were energized and it failed to do so. The employer 

l1<1d the D. ff irma ti ve duty to considei· that electric lines were 

energized until determi~ed to be de-energized by tests or other 

approprinte methods or means and it failed to do so. The employer 
';,. 

failed to tag the disconnect switch and the employer ftiilcd to 

place protGctive ~rounds on the lines. Its failure to pl~ce 

protccti.vc 0roun~s is not excu6cd by the fact that itc~uid not do 

~o by rcnson of its failure to comply with the other standards that 

were violc1ted. 

The cornpl.i..:incc off iccr ,as to this serious viol3tion, 

<Jave cf f cct to tl~c er i t01· .i.1 pres er ibcd by st.:i tutc and gave them the 

prop:-·r v1ci~1L'c: unl1cr 'l:hc circt1mr.;tnncc!:>. •rJ!c comi.,lainant has met its 

-· 11 ·-
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2. /'.t1 to Uw nllc•HJCH1 non-scric.rnD,\'ie>lati9.~'/i\,th~r~ wns 

. i ··. _<-: : ._ : ... /._~'. .;: ·:.· ~: ·\>· ,:_:,<i/Itff ~Y tl~\?t/t ~~t[kt~ir{:i{{f/tt~> · 
u lncl~ of prob.-:. l i vc CV il1cncC upon , which to. cl~ternu.ne':thcf:qurinti ty 

of fli:wnablc liquid in the contnincr., In, nll prc,;i~-~'£~:is initintcd 

by a notice! of contest, the burden of proving the ~asc rests with 

t.hc c..:ompluinant and, as here, ·proof that is speculative or 

con :i c·ctural in nut urc is not satisfactory. necause of this the 

citntion nnd proposcQ pennlty of $40.00 for the non-serious violation 

shoulc1 be vacated. 

RECOMMENDED ORDER 

IT IS ORDERED that the citation, the ~roptised penalty 

of $G50.00, and the proposed immediate abatement date fo3:,the 
'. 

serious violation shall be and th~ same hereby is sustai~ed, and thnt 

citation, the proposed penalty of $40.~0, ~nd th• ab~tcrn~nt date 
.. 

£or t:.he rion-scrious violation shall be and the same hereby are 

vacated. 

LLOYD GRJ"\PER 
Hearing Officer, KOSHRC 

Dato~: May , 1974 
Fr.::inl~fort, Kentucky 

Decision No. 13 
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