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Before STOWERS, Chairman, UPTON and STANTON, Commissioners. 

PER CURIAM: 

A Recommended Order of Hearing Officer Herbert B. 
Sparks, dat ed Dec. 23, 1975 , is before the Commission for review. 

Having reviewed all elements of the record in this 
case, it appears to the Review Commission that the evidence as 
presented herein is not sufficient to sustain a change of the 
subject serious violation to a nonserious. It is reversible 
error on the part of the Hearing Officer to apply penalty aj-
justment factors "in extenuation and mitigation . . in assessing 

the type of violation." Transcript, p. 7. In his Findings 
of Fact, the Hearing Officer holds the Respondent to be in "tech­
nical violation'' of the cited standard and later reduces the charge 
to nonserious on the basis of two supposedly similar precedental 
cases: Jackson Construction, OSHRC 18 ,883, in which certain ex­
tenuating factors went to reducing the penalty, not the citation 
itself, and Ward Engineering, KOSHRC 1/151, in which the subject 
trench was only 6 feet, 10 inches deep, compared to Respondent's 
11 foot deep trench involved herein. It is found by the Commission 
therefore, that the evidence on the record does not factually 
support a change in the citation to nonserious, and the Hearing 
Officer erred in that he so foun d. 

Nor does there appear to be good and sufficient reason 
to reduce the proposed penalty of $800 to $175. It is found that 



KOSHRC =/fa 170 
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the penal ty assessment criteria were properly applied by the 
Department of Labor, and we can find no cause to disturb that 
resul t . 

Therefore, it is the unanimous decision of the 
Commission that the Recommended Order of the Hearing Officer 
be and it hereby is REVERSED. I t is further ordered that the 
citation charging a serious vio l ation of 29 CFR 1926.652(b) and 
the proposed penalty of $800 be REINSTATED as initially charged 
and proposed by the Department of Labor. 

Al l other findings of the Hearing Officer not incon ­
sistent with this decision are hereby affirmed. 

Dated: March 5 1976 
Frankfort, Kentucky 

DECISION NO 2 41 

/H. L ~ -Stowers, Chairman 

/s/ Charles B . Up t on 

Charles B. Upton, Commissioner 

/s/ Merle H. Stanton 

Merle H. Stanton, Commissioner 
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KOSHRC # 170 
(Dec ~ ion and Order of Review Commission) 

This is to certify that copy of this Decision and 
Order has been served by mailing or personal delivery on the 
following: 

Commissioner of Labor (Messenger Service) 
Commonwealth of Kentucky 
Attention: Honorable Michael D. Ragland 

Executive Director for 
Occupational Safety and Health 

Honorable Kenneth E. Hollis 
General Counsel 
Department of Labor 
Frankfort, Kentucky 40601 
Attention: Thomas M. Rhoads 

Assistant Counsel 

Mr . J.M. Fie ld, President 
Ruby Construction Co., Inc. 
3837 Fitzgerald Road 
Louisvi lle, Kentucky 40216 

(Messenger Service) 

(Certified Mail #456136) 

This 5th day of March, 1976 . 

,1 
l / ~ 

'y;~·{4,✓B£✓re t~~ 
Executive Director 
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A~ ~ -___, 

JULIAN M. CARROLL 
ffi\W~ . 
~~ 

GOVERNO R 

IRIS R . BARRETT 

Ex E C UT!VE D1 R EC TOR 

f(l s I// c::. 
~ --"'C ;-<1..~.-,,..._J -1-
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KEN TU G·KY O C CUPATIONA L -SAFETY AND . H E ALTH _ 

REVIEW COMM I SSION 

C A PI TAL PLAZ A TOW ER 

FRANKFORT, KENTU C KY 40601 

PHO NE (502) 56 4-6892 

December 23, 1975 

COMMISSIONER OF LABOR 
COMMONWEALTH OF KENTUCKY 

vs. 

RUBY--CONSTRUCT-ION~::coMPANY-;:-· ING:ic•: .• 

NOTICE OF RECEI PT OF 
RECOMMENDED ORDER, AND 

ORDER OF -THIS COMMISSION 

H. L. S TO WERS 

CH AIRMA N 

M ERL E H S TANTON 
MEMBER 

C H ARLES B . UPTON 
MEM BER 

KOSHRC if 170 

COMPLAINANT 

RESPONDENT-= 

All parties to the above - styled a ction before this 
Review Commission will take notice that p u rsu ant to our Rules 
of Procedure a De cision, Findings of Fact, Conclusions of Law, 
and Recommended Order is attache d hereto as a part of this 
Notice and Order of this Commission. 

You will further take notice that pursuant to Section 
48 of our Rules of Pro cedure, any party aggrieved by this de­
cision may within 25 days from da te of this Notice submi t a 
petit i on for discretionary review by this Commission. 

Pursuant to Section 47 of our Rules of Procedure, 
jurisdiction in this matter now rests solely in this Commission, 
and it is hereby ordered that unless t his Decision, Fin dings of 
Fa ct, Conclusions of Law, and Re c ommended Order is call e d for 
review and further consideration by a member of t his Commission 
within 30 days of this date, it is adopt e d and affirme d a s the 
Decision, Findings of Fact, Conclusions of Law, and Final Order 
of this Commission in the above-styled matter. 

Par t i e s will not r ece i v e f u rther c oITililun i cat ion f rom 
t he Review Corrnnission unl es s a Directi on for Review has been 
filed by one or more Review Corrrrnission members . 
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Copy _of; this Notice and Order has been served by 
mailing or persona~~elivery on the following~ 

Commissioner of Labor 
Commonwealth of Kentucky 
Frankfort, Kentucky 40601 
Attention: Honorable Michael D. Ragland 

Executive Director for 
Occupational Safety & Heal th _ 

Honorable EarL__M. _Cornett 
General Counsel 
Department of Labor 
Frankforti-Kentucky 40601 
Attention-:-- Thomas M. Rho-a'.ds 

Assistant Counsel---=- : 

Mr ;,"0 -J ;- ~M-. ~Fie 1--dc,c:~-Pr es1:dent~~=­
Ru by Construction Co., Inc. 
3837 Fitzgerald Road 
Louisville__,_ Kentucky 40216 __ _ 

Iris R. Barrett 
Executive Director 
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KENTUCKY OCCUPATIONAL SAFETY AND HEALTH 

REVIEW COMMISSION 

COMMISSIONER OF LABOR 
COMMONWEA-L-'I'-H -OF -KENTUCKY 

VS:-.-- _ DECISION-,::- FJNDINGS · OF -FACT;·_ . 
CONCLUSIONS::-_OF LAW;-_::.ANO:- __ 

RECOMMENDED ORDER. 

COMPLAINANT 

RUBY CONSTRUCTION ";COMPANY,::; 
INCORPORATED RESPONDENT 

* * * 

Hon";;·~Thomas=Rhoadsy·Assistant Counsel, Department of Labor, 
Frankfort, Kentucky, for Complain~nt 

Mr. J.M. Fields, President, Ruby Construction Company, for 
the Respondent 

*.* * * * * * * * * * * * * * 
An inspection was made on June 6, 1975, by the Kentucky 

Department of Labor, Division---of Occupational_ Safety and Heal th 

at :a place 0£ employment- located-in Jefferson Coun'ty, Kentucky, 

at or near Wathen Lane and Seventh Street Road, Shively, Kentucky, 

and on the basis of the inspection it was alleged in a citation 

dated June 25, 1975 that the Respondent violated the provisions of 

KRS Chapter 338 (Kentucky Occupational Safety and Health Act of 

1972) in the following respects, which was alleged to be a serious 

violation. 
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There was a citation issued against Respondent and that 

citation was protested, that_being_citation which alleged.a vio­

lation of 29 CFR 1926. 652 (b) (as adopted by 803 KR5 2-030), a 

description of the alleged violation being as follows: 

"Viol-a tion--of-the-sides--··of-the---t:crene£-on-Wat-h.-an--Lane-­
were inadequately shored in that the plywood sheeting 
provided covered only a four (4) foot long eight (8) 
foot high sectiorr of the 20 foot long eleven (11) foot 
deep~trench 7 only one (1) cross brace three (3) inche&_ 
by-:~ten.:..-={d0t:: .... inches:approximately_-ctwo and one half (2½) __ 
f eet~io ng:c'~Wa S?:PTQVd,d-ea:r"-~approxc:L-matel-y-,C-three_c =::{c 3 ) Scc.f ee~t .from .. __ 
the;,,bobtom;::-;of,:;the,--,trench.,::c=-,-This trenchcwas in .clay~ and-=~ 
sand:::-:::froii:cd:be2ilio~toIIB...=to can~-app!:_o_xima-te=-f~ive---{5) 0~-f oot...:- -
hei-ght_'._.c.,-- From--~the-e.sc:f-i v-e-={5) "-foot O level=to the •top o_f the· - -­
tre-nch7:cwa~lay-c_,,soi4::;:_=:=. An =employ-ee-=-_workirrif=±n -the~.:::trench-~:".; 
was not._protec.-tedc~from-the-:7.azard _or moving ground or -

• II cave--:1.-ns. · _--

Jul-Y.--7-, -19 7 5 . 

The .. procedural-pertinent information and- dates--are as 

follows: 

1. Inspection of the premises mentioned above - June 6, 1975. 

2. Citation_issued_June~5, 1975 listing one (1) serious 
violation of the Acts and Standards. 

3. Proposed penalty for the contested standard herein in 
questiori was $800.00 and the abatement date was July.7, 
1975. 

4. - Notice:...of -Contest wasc received =July--3", ··· 19 75 ,=contesting_ 
the above named item. 

5. Notice of Receipt of Contest was mailed July 8, 1975. 

6. Certification of Employer Form was received July -17,-1975.-
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7. Complaint was received·July-9, 1975~ No formal answer 
was filed herein, but no complaint was made of same by the 
Depar_tment, __ either __ prior_~to the, proceedings or during 
the hearing. 

8. Case was assigned to a Hearing Officer on August 19, 1975; 
the hearing was scheduled- and held on September 29; 1975 
at 10: 00_ a.m. at the Conference Room in the_ Dep_artment __ of 
Lab.ox.,. _'J'Jiird~Floor, __ L_egal~ Artsc..Building ,_.Lpuis_ville+~-~ 
Kentucky7-

9 ~·:~ A deposition of the Compliance Officer was held at the 
same. location on-August- 14, 1975 · at or about the hour 
of;::±~! OOc=-t>\1rsm=rnt=~to~~n:;~nrde-;i~y ~0·the""Review · Co:mmis sion" 
da ted~,::;Augtrs_',~il.B:,:~~:L9 7:S~::gr a:nt4n-gl-;Co:mp.laThants-hrequ~s.tc~for~~.cC.­
taki'Ilg't~f~:ai€l=.:depos.:.ck-tJ.onc.~='<s~,. 

Th:e~:afore:sai-d-.;~heari-r1g::: .. was~held:.:.under~~the='provrsions:;D:f:c::'KRS= -: _ 

3 3 8.; 09:1:~:.:(_4 ):,,-: 0bneiof-~the~provi-sions-=dea~lci-ng0 =.wi th->the safety and~~ 

andcc~rule-ceon =appea-l-s 0~.£rom=~c-=itations~,".-·IlOti·f-icat-ion-:--and:-vari-an·ces-----

i ssued;ccUnder~-the, -proYisi.on~:f :;,_this~• Chapter,- and::-to adopt-~andc::::pro::--~­

mulgate,rules·-~and:--reguTations.,wi th .•respect~~to prQceduraL-.aspects-:;:co£==--­

the -heari-ng·~=~-cc Under:cthe_; provisions of KRS 338. 081,- the_ hearing-was=~­

a utho :tize-d ::.by :•provis±-ons--:nf ·.· sai-d ,-chapter~and =:-such=mayc::, be::-:-:conduc ted 

by -a Hearing :Officer- appointed- by the ·Review Commissioff-to serve--in 

i ts::place;·-- After-hearing and appeal,. _the Review Commission may 

sustain,_ modify~_or dismiss.the, citation or penalty._ _ 

After:heari-ng~.:.-thec:tes-timony""'Q.£-~the:,wi tnessesc;-havi.ng, considere0.00
~ 

same·:,-·together with the exhibits filed·and·the stipulations and 

representations of the~ parties~,~- it is concluded that the substantial 

evidence•on the· record considered-as a whole supports the follow-

ing Findings.-0£ Fact. 
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FINDINGS OF FACT 

Jurisdictioh-of the parties in the subject matter and due 

and timely notice of the hearing is found by the Hearing Officer. 

Respondent was in technical violation of the citation herein-~ 

in questionc,,,:c-andc'-,the~ecorcL:adequatelyc:ccx_efJ..,ec_,ts~his_::c_by_~Rre.pon:der=-tr-"-~~~-~ 

ance of-the evidence. 

of ,three-quar::ter:.:~inch:;::-thick -plywood, :'four::;_(A) "-=feetwide-,,,e_ight_:c_-_(8):-ccc -

fee-:tdo11g~on each= side::;.-:c___::_A t_:_the~time the_: Compliance Of ficer~_was~­

present=-there-_:was one~-:crossbrace,--approximately- three (3) by 

ten-,{10)-::,_c and_,approximatel¥. two~and __ one-half~{2½) _feet long being 

placed appro~imately three (3) feet above the bottom of the trench. 

It seems _:to be the_ general consensus of both the Compli_ance~ 

Officer_ and _the employees-: on the scene- that the soil--in the trench 

was ,,sand~and7,clayc~o-ccwi thi-n° approxima tely:c--f i ve- -{ 5) feet from the 

bottom -of,,:the -t-rench, the remaining six=_(6) feet was, approximately _ 

all=of-_a clay composition.- One employee was ,in the trench placing 

a crossbrace in at_the time the Compl~ance-Officer's observations. 
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It was determined that the intent was that the employees would 

always remain between the plywood sheets when in the trench. 

In utilizing Table P-2, which is to be used as a guide in 

applying_ this.standard,- and.based on a-finding that:-the soil: should 

requirements for trench shoring-=-·in a· trench-of -this- nature~ would be ~- -

inche::s=;:.·•.-·I t ~is ,:c:fur"ther;;;::'.£0u1:rac:~that-=-clos_e:;=:sheecbing~ii-s ::requiTed~~,•-e 

thi"s':I~typ~_zpj,3.:s:tl. tuati:cm.:.~T:: Clcrse:;;'shee~ti:ngi:means::::tha±.~±hefe::woul:d:~.15e·c-c:·: -~~~-

used_ ih this _trench. __ 

It is also,noted .-that-,in soi-l __ of ,.this:, na ture,.;,and~in :..a~ trench·:_::.:.: 

of ··this· width.;::.':crossbracing:=requ±red:::.would:.~be.:::at=.-,.a·.::.minimum~-:'six::~(-6 )..ac-..:.,,~ 
. . 

by 0 e.ight~(8 hc: .. ±ncheR~--'-"= Crossbracing.in this .. .i-nstance~was=0ne~-.-hoa.:r-d~~.: 

which:::.was:=.ac. three 0.;c (3) by~ ten.: _(10) "- approximately two and=one-haif=--: -

ua tionc::khere,.: was.-:.only._ ±he=~ one:~.:crossbrace::-, be in.gi utitl:-ized ... =~,c:. __ . 

As to ~the~~ sloping _requirements _for__ a trench~_o£ __ thi~-=--na ture-,~~--­

one_ must utilize the Table P-1 which is found immediatelyafter 

1926 . .652 (g) ___ . The angle of the. slope, using-::--the~ dimensions hereto:-

-5-
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--~ ,----------. 

fore set forth, two (2) feet at the bottom, eight (8) feet width 

at the top, and an eleven -(11) foot deep trench would figyre_Coutt 

to be approximately a 75o angle. Even in compacted angular gravels 

ther-e~_±s · a sloping·--requirement ,0£ at leas-t- a trench -being-lai-d~~ 

For<compacted- sharp sand- soil- the- slop·e should be 33° -41 •-:- In 

werl2....cll70llildedT,c:10os:e:±~-arrfu_:f:t-I'l.e"5".SJ:ope;,;:"'shoul-d:rbe~2c6° ~34ce!c::.-,,;.-,,~~ --·--

It was- also. determined -that there was asphalt on either side -

-- of-- thrs~~-re·nch=-.~-;_.-Frcim--·theo--=·tes-timony~-of::.=the Compliarrce-::~Officer:,c 0 his-_= c::0 

and=,the:charge -cis £ound==to~-be-C:other~~than-:c.-a·- s-e:r:-iou~s=viola-bi-0n.'.;;,:'·:~.TheT:.'"'~,--. 

definition of -a serious violation under the Act is "where.there is 

-6-



- ---~- ...-.----

~-------_---

a substantial probability that death or serious physical harm 

could result from th~~ondition -which exists from one-or more 

practices, means, methods,·operations, or processes in a place of 

emp-J:oyment-:_(unless··the employer_ could-not-with the· exercise of~­

reasonable·::.dil:igenJ::e~know:c:~-:the-:;:-violatc:i-on¥;.-.:-!': _ 

The--.:_--::record-::::i:s=-devoid:--:of evidence-:.-which· would. indicate ~that 

. -

sidere&~~l-':-;techn:fiaaJ..,J..,_yi;seri,o:u-:-sl~.wioLa tti;onJ-,cch.therce':c'B.re~,v.araious,¼:r~~;c;-""'~-J 

f actor;sJ.cantex tien~u atc.i-0n~and's-s"mict-igat:i-0n-:c:~.th aa:""mu s :h_'-ille~take~;;;~t:2:t~:c;h~"cc 
---~---•»------..~---,..--, ...... ~~ 

a~J?~'°~~es~~~nal,ty~""an~uhe1:;1~J~<w~~~':~-=~~1~';f¥Tn~¾F~,~"0."'·~"-. 

Jac'ks6n .. Constr.ucti,on~~-dnc-::;i:;i_(l8£,883l-f,~qn;employer~.t"'was~f-0uYrd~i'n.~~,_""~"-··-----····· 

Al t.hough.:cit-::was-~agre:e:d:.:~that;;the:-.~a ter-ials-~in ~which~ the~trench "wa~ 

29 CFR 1926-. 652,, '{b) · w_here 0 the -sides,of ,at trench were, morff, than;a:,ive,-v:,r 

(5) ~feet in depth· and, moresthan- eight- feet -in length. and .. they . .,- -

were not cshored, sheeted,-braced ,-sloped; - or othe:rwise_e::·supported> 

-7---
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by means of sufficient strength to preclude collapse. In the 

Ward case there were two employees working in a trench one hundred 

ten (110) feet long, six (6) feet, ten (10) inches deep~ nine (9) 

is__::-al s-0--noted---that--the: vi0l-aTi-on=--was- -deerhed..:::t.o - be-~otheJ~.:;,;·than~se:r::.ious=;--=·~-

-·-

·· amount:c:-"'cO'f.CC:$'17'.5.'~"O0Yi"s::we l4~.:ifbunded~nc±hi's::: cas ff,,;'s'i"c ~The1''Lre cord:a:s:.ih.dwc.a't.es~ 

Responderi-t-,--. Ruby Con-structio·n=,. -in this,=ins·tance. 

thus the·pen_alty, :for>this 'violat-ion: should, be ·reduced"to '$175'.00~h-': -

-8- .. , 
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--~---.>----~-----~----· ·-. -· -··-

. b--·••-• • .. -£~-- ---_- _____ _ 
-~---~- - -

-: .. ~--=:::-~----- ---- -__ 

--------­~---------- -

RECOMMENDED ORDER 

IT IS ORDERED AND ADJUDGED that the citation herein in 

question charging a serious violation:shall be and the same is 

and-:-the--same----is -hereby--:reduced--to $175-.-00.-- This-vio-1-ation--must--

.. - - .. -- - __ . --~ ~~ ---

. -- . -- --- --

I
• ... ---- ----•-·. -- .. 

~~:c ; 
-· . -- - . - -- . --- ~- - : .. :: 

HERBERT B • SP AR S -­
HEARINGGOFR.TCER.?J7B;·KOSHR0J~'@'f':f~:'trf-~- -' -
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