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"KENTUCKY OCCUPATIONAL SAFETY AND HEALTH

WENDELL H. FOoRD REVIEW COMMISSION
GoveRNOR CarPiTaL PLazAa TOWER
trRis R. BARRETT FRANKFORT, KENTUCKY 4060!

ExecuTive DiRECTOR .
PHONE (502) 564-6892
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PUBLIC SERVICE COMMISSION OF KENTUCKY
(For and on behalf of Commissioner of Labor)

vs.

BIG SANDY R.E.C.C.

REVIEW COMMISSION
DECISION

H.L. STOWERS

CHAIRMAN

MERLE H. STANTON
MEMBER

CHARLES B.UPTON
MEMBER

KOSHRC # 2
COMPLAINANT

RESPONDENT

Before STOWERS, Chairman, UPTON and STANTON,

Commissioners.
STANTON, COMMISSIONER:

On February 14, 1974, Honorable Lloyd Graper,
Hearing Officer, issued his recommended decision and order
in the instant case reducing the amount of the proposed
penalty for a serious violation from $550 to $385; vacating
the proposed penalty of $27 for non-serious violation titled
Item No. 3; and sustaining the proposed penalty of $48 for

the non-serious violation titled Item No. 6.

On its own

order this Commission directed that the recommendation of

the Hearing Officer be reviewed by the Commission in
accordance with KRS 338.071 and 338.08l. Upon motion made

by Complainant, Oral Arguments were allowed on April 16, 1974.

The Commission has reviewed the rulings of the

Hearing Officer, the entire record in the case,

and has

considered the arguments and exceptions of the parties. The
Commission adopts the Hearing Officer's recommended decision
and order only to the extent that it is consistent with the

following:

On August 21, 1973, the Public Service Commission
issued a citation for a serious violation charging Respondent
with violation of OSH-11 29 CFR 1910.109 .(b) (1) and proposed




a penalty of $550.00. On August 21, 1973, the Public Service
Commission also issued a citation for nine violations not of a
serious nature charging Respondent with violations of, as to
Item Number 1, OSH-11 29 CFR 1910.157 (d)(2)(i); as to Item
Number 2, OSH-11 29 CFR 1910.141 (b)(v)(vi); as to Item Number
3, OSH-11 29 CFR 1910.176 (b); as to Item Number 4, OSH-11

29 CFR 1910.141 (¢)(2)({i); as to Item Number 5, OSH-11 29 CFR
1910.22 (a)(l); as to Item Number 6, OSH-11 29 CFR 1910.106

(d) (2)(1); as to Item Number 7, OSH-11 29 CFR 1910.22 (a);

as to Item Number 9, (Item Number 8 having been omitted) OSH-12
29 CFR 19261251 (c) (4) (iv); and as to Item Number 10, OSH-12
CFR 1926.959 (b)(3). A penalty of $27.00 as to Item No. 3 and
of $48.00 as to Item No. 6 was proposed. Hearing of this matter
was held on Wednesday, December 19, 1973.

A review of the record as to the serious violation
indicates that a probability of serious injury or death existed
at the time. 1In carefully considering all factors including
the gravity of the situation, the citation was proper, and the
penalty, due to the gravity, is raised from $550 to $600.

The Hearing Officer derived his adjusted penalty of
$385 by use of a fixed starting point of $700 rather than the
$1000 starting point used by the Compliance Officer. The
Hearing Officer stated that this methodology was used since
he felt that gravity was not properly considered by the Compli-
ance Officer's formula in evaluating a serious violation. We
agree that gravity is a consideration in serious violations and
that the Commission has here considered and will give due
consideration to the gravity of the situation in assessing
penalties for a serious violation. We do feel that while use

. of this formula technique by the Compliance officer in arriving

at a penalty may be well designed to assist in arriving at a
uniform penalty it does not properly explore the element of
gravity, and the Review Commission will not be restricted
thereby.

We do not approve of the "formula' method used by
the Hearing Officer, since even though he properly considered
the gravity of the situation by reducing the starting point of
the penalty to that commensurate with his evaluation of the
gravity, it is not a methodology to which a reviewing official
should tie himself. If the Commission were to restrict itself
to such mechanical formulas then discretionary review as to
fairness and factual circumstances would be forfeited.

Considering KRS 338.991 (2), (3), and (12) it is
obvious that the General Assembly has intended that there be
discretionary range of $1.00 to $1,000 penalty assessed for
a serious violation. There is no question that the word
"shall" is a mandate to the Review Commission to assess a



penalty, thus it has no discretion to waive the penaity.

But this Commission has the full discretion as to the amount
of. the penalty "up to $1,000 for each violation.'" Proposed
penalties by wvirtue cf the citation and complaint are merely .
advisory in this Commission's review of the record as a whole.
The factors of size, good faith, history, and gravity as used
by the Compliance Officer cannot always be given equal weight
by this Commission nor be computed according to a mechanlcal
formula. .

As to the non-serious violation titled Item No. 3,

we feel that the Commissioner has met his burden of proof
and that the penalty of $27 should stand.

ORDER

~ IT IS ORDERED that the proposed penalty of $550 for

- the serious violation shall be and the same is hereby INCREASED
to $600; the proposed penalty of $27.00 for the non-serious
violation titled Item No. 3 shall be and the same is hereby
REINSTATED: and the proposed penalty of $48.00 for the non-
serious violation titled Item No. 6 shall be and the same

hereby is SUSTAINED.
Nt 2/ Y=

Merle H. Stanton
- i - - Commissioner

Concurring: e
/S/ Herbert L. Stowers
H. L. Stowers, Chairman

/S/. Charles B. Upton ,
C. B. Upton, Commissioner
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PUBLIC SERVICE COMMISSION for and on behalf of
COMMISSIONER OF LABOR OF KENTUCKY - COMPLAINANT

V . .
BIG SANDY R.E.C.C. | RESPONDENT

NOTICE OF RECEIPT OF
DECISION OF HEARING OFFICER
AND ORDER

All parties to the above-styled action before this
Review Commission will tzke notice that pursuant to our Rules
of Procedure a decision of our hearing officer, the Honorable
Llcyd Graper, has this day been received and is attached.
hereto as a part of this Notice and Order of this Commission.

You will take further -notice that pursuant to Secticn
48 of our Rules of Procedure, any party aggreived by this
decision may submit a petition for discretionary review by
this Commission.

Pursuant to Section 47 of our Rules of Procedure, juris-
diction in this matter now rests solely in this Commission and
it is hereby ordered that unless this decision of the hecaring
officer in this matter s called for review and further consi-
deration by a member of this Commission within 30 days of this
date, the decision of the hearing officer is adopted and :
affirmed as the decision and final order of this Commission
in the above styled matter.

Parties will not receive further communication from the
Review Commission unless a Direction for Review has been filed
by one or more Review Commission members.

Copy of this Notice and Order has been served by mailing
or personal delivery on the following:

.



FOR RESPONDENT:

Honorable James A. Knight
Attorney for Respondent
Paintsville, Kentucky 41240

Honorable Albert A. Burchett
Attorney for Respondent
Maxiin, Kentucky

FOR COMPLAINANT: -

Honorable Morris E. Burton
Attorney for Complainant
Capital Plaza Tower

P. O. Box 496

Frankfort, Kentucky 40601

Honorable Robert T. Harrod
Attorney for Complainant
Capital Plaza Tower

P. 0. Box 496

Frankfort, Kentucky 40601

}

This the /I F{ 2<4 ¢ day of »4;7//(44“44, fe=v 1974.

Frankfort, Kentucky = = \N-£;7
./‘//7//?/g

KRETT, EXECUTI h DI CTOR
KOSH REVIEW COVMISSION :
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COMMONWEALTH OF KENTUCKY

REVIEW COMISSION OCCUPATIONAL SAFETY Ay
HoLTH REVIEW COMMISS:, |

KOSHRC DOCKDET NO. 2
COMMISSIONER OF LADOR . COMPLAINANT
V. DECISION, FINDINGS OF

FPACT, COL.CI.USICIS O LAW,
AND ORDLR

BIG SANDY R.E.C.C. ' RESPONDENT

* % % % % % %

This hearing was held under the provisions of KRS 338.071(4),
one of the provisions of Chapter 338 cf the Kentucky Revisé¢ Statutes
dealing with the Safety and Health of Employees, which authorize$
the Review Commission to hear and rule on appeals from citations,
notifications, and variances issued under the provisions of this
Chapter and to adopt and promulgate rules and regulations with
raspect to the proccdural aspect of its hearings. Under .the provisions
off KRS 338.081, hearings authorized by the provisions of this Chapter
ﬁay be conducted by a Hcdring Officer appointed by the Review Commiscion
to serve in iés place. After hearing an appeal, the Review Commission
may sustain, modify or dismiss a citation or penalty.

KRS 338.041, which crcatcé in.thc Department of Laboxr a
pivicion of Occupational Safety and Health to administer all matters

- pertaining to occupational safety and occupational health, requires



the Department of Labor to enter into an agrecement with the Public
Service Commission, which shall serve as the State agency in the
administ;ation of this Chapter for all matters relating to
occupuuiional safety and occupational health with respect to
utilitics as defined.in KRS 278.010, and their employees. Such an
agrecement was entered into between the Department of Labor and the
Public Service Commission on August 1, 1973, and a copy has been
filed with the.Rcview Commission in connection with this hearing.

On August 21, 1973, the Public Service Commission issued
a citation for a serious violation charging Respondent with violation
of 0SH-11 29 CFR 1910.109(b) (1) and proposed a penalty of $550.00. |

On August 21, 1973, the Public.Service Cbmmission alsa
issued a citation for nine violations not of a serious nature-
charcing Regnondent. with violations of, as to Ttem Number 1, OSH-1l
29 CIR 190.157(a) (2) (1); as to Item Numbexr 2, OSH-11 29 CFR
1910.241 () {v) (vi); as to Item Number 3, O0SI-11l 29 CFR 1010.17G (b);
as to Item Nunber 4, 0SH-11 29 CFR 1910.141(c) (2)(i); as to Item
Number 5, OSH-11 29 CFR 1910.22(a) (1); as to Item Number 6, OSH-11l
29 CFR 1910.106(d) (2) (i); as to Item Number 7, OSH-1l 29" CFR 1910.22(a);
as to Item Number 9, (Item Number 8 having been omitted) OSH-12 29
CFR 1926.251(c) (4) (iv); and as to Item Number 10, OSH-12 29 CFR
1926.959(b) (3). A penalty of $27.00 as to Item No. 3 and of $48.00
as to Item No. 6 was propoécd.

The description of éllcged‘violation in the citation for
the serious violation recads:

No person shall store, handle or transport explosives
or blasting agents when such storage, handling and



transportation of explosives or blacsting agents
constitutes an undue hazard to life and property.
Approximately forty (40) dynamite caps (elecctric)
were stored in paper container in southecast corner
of - aisle no. 3 in warchouse on 3rd shelf from floor.
Warchouse v unlocked and accessible to all cmployces.
The descrijption of alleyed violation in the citation for
violations not of a scrious nature, as to Item No. 3, reads:
Storage of material shall not create a hazard. Shelf
10' by 2' running over top of doorway in small parts
room without substantial cupport for amount of
material stored on chelf.
and, as to ITtem Ho. 6, reads:
Only approved containers and portable tanks shall be used
to store flammable and conbustible liquids. One gallon
of gasoline stored in metal can without spring closing
lid and spout cover located on 4' counter between

transformer repair shop and garage area in basement of
warehousc.

By letter dated August 31, 1973, the Respondent notified
the Commissioner that it intended to challenge the ciﬁa“ions issu
Such letter bore a stamp rcéding: "FILED SEP 5 1973 PUﬁLIC SERVICE
COMMISSION" and "RECEIVED SIP 7 1973 OCCUPATIONAL SATFETY AND HEALTH
REVILW COHMISSION".

e A Certificate of fervice indicating that the Notice suppli=d
by the Commission.advising affected employees of this case and a copy
of the cemployer's Notice of Contest were posted at each place where
the Xentucky Occupational Safety and Health Act Citation is fequired
to be posted and served upon each local union répresenting affected
employeces, dated September 14, 1973, Qas-rcccived by the Occupational
Safety and Health Review Comnmission on Scptember 17, 1973,

A Complaint designating the Complainant "PUBLIC SERVICEH

COMMISSION OF KENTUCKY (For and on PBchalf of Commissioner of Lalor)



bore a stamp reading "RECEIVED SEP 25 1973 OCCUPATIONAL SAPETY AND
HEALQT REVIEW COI\iI\'IISSION".

An Answer bore a stamp reading: "RECEIVED OCT, 8 1973
OCCUPATICNAL SAFLTY AND HEALTH REVIEW COMMISSION",

On December 6, 1973, ail pdrtics vere givoﬁ written notice
that a.hearing of this matter would be held before a hearing officer
assigned under XRS 338.081 and the Rules of Procedurc of the Review
_Commission on Wednesday, DeCﬁmbgr 19, 1973, at 10:30 a:m. at the
office of the Respondent at Paintsville, Kentucky 41240.

By admitting paragraphs 1 and 2 of the Complaint and by
agreement with Complainant entcred into the record, Respondent and
Complainant have narrowed the issues in coﬁtest to the following |
questions:

1, wés the Complaint filed with the Review Commission
no later than 20 days after reccipt of the Notice of Contest as
required by Section 18 of the.Rules of Procedure of the Review
commission?

2. Was the case appropriately titled under Section 16
of thé Rules of Procedure of the Review Commission?

3. Was the proposed pecnalty of $550.00 for the serious
violation reasonable? |

4. Was the proposed pecnalty of $27.00 fof the non-scrious
violation titled Item No. 3 reasonable?

5. Was the proposed penalty of.$48.00 for the non-serious
violation titled Item No. 6 reasonable?

After hearing the testimony of the witnesses and having

congidered the same together with the exhibits and the stipulations,



representations of thé partics, 1t 1s concluded that the substantius
cvidence, on the rccord considered as a whole; supports the followiny

‘findings of fact:

FINDINGS OF FACT

1. By failure to deny paragraph 1 of the Complaint,
Respondent ie dcemed to have admitted that on the 13th day of August,
1973, the authorized Compliance Officer of the Public Scrvice.
Cémmission of Kentucky made an inspection of the Respondent's
facilities and cquipment located at Paihtsville, Kentucky, and
enviroﬁs. As a result of saié inspection, the said Compliance
Officer discovered the violations of the regulations of the
Occﬁpational Safety and Healthlstandards Board relating to
occupational health and safety as héreinaboverdescribed.

2. DBy failure to deny paragraph 2 of the Complaint,
Respondent is deemed to have admiitted that the basis for the
jurisdiction of the Complainant to make the inspection aforesaid
and affix the pgnaltics hereinaﬁove set forth is KRS 338.041(3) and
the contract dated August 1, 1873, betweenithc Kentucky Departmeht
of Labor and the Public Service Commission which is filed és a part
of the permancent records cf the Kentucky Occupational Safety and
Health ReviCW'Commission..

3. The Complaint was fileq with the Review Commission
on Septembor 25, 1973, which was not later than 20 days after
September 5, 1973, the date of receipt of the Notice of éontest by

the Public Scrvice Commission.



4. The Complaint bore the titlc "PUBLIC SERVICE
COMMISSION OF KENTUCKY (l'or and on bchalf 6f Commissioner of Labor),
‘COMPLAINANT. No evidence was prescented by Respondent showing ‘
prejudice by reason thereof.

5. The warehousce where the electric dynamiée caps
wvere stored was a restricted area with limited employce access.
Its principal, and usually sole occupant, waé the warehouse man.

. [ 6. In his testimony regarding the non-serious violation
titled ftem No. 3, the Compliance Officer could not recall whether
or not *there were any cardboard boMes on the shelf in question., He
testified as to seeing the appcarance of the shelf and thc materials
which he stated were stacked up to three fect. He coula not testify
as to what thesc materials were,

- ol i -

“7. The Compliance Officcr, as an agent ¢f the
Commissioner, as to the non-serious violation titled Item No. 6,
gave effect to the four criteria hereinafter outlined, and gave then
the proper weight under the circumstances.,

Upon the basis of the foregoing, the Hearing Officer

malkes the following:

CONCLUSIONS OF LaAW

1. Limiting the Review Commission's review to the
particular components of the citations agreced upon by the partics
appears appropriatce under the circumstances since it does not appear

that crror would result from not reviewing the whole of the citations

in detail,
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the custodian thercof, shall be prima facie evidence of its contents
in all proccedings." On its face, the Complaint was.tiMely filed.

No evidence was prescnted by Respondent to refute such prima facie
evidence. |

3. In view of the provisions of KRS 338.041(3) relegating
to the Public Service Commission the administration of KRS Chapter
338 for all matters relating to occupational safety and occupational
health with respect to utilities as defired in KRS 278.010, and
their emplovecs, the title used by Complainant is in substantial
compliance with Section 16 of the Rules of Procedure of the Keview
Commission. Such titling was not a jurisdiéfional defect and worlked
no prejudice to Raspondent. '

4, The assessment of civil peralties under the provisions
of KRS 338.991 is a function of the Revicw Commission. Under the
provisions of KRS 338.141, an authorized representative of the
Commissioner of Laboxr, if he finds that.an employer has violated a
requircnent of KRS Chapter 338 shall issue a‘citation to.the employer
which shall describe the alleged violation, establish the time pericd
provided for correction by fixing a reasonable date by which the
allcged violation shall be eliminated, and propose the civil penalty
to be paid. If within fifteen (15) working days from the receipt
‘of the citation, an employcr, employece or representative of the
cmployees fails to notify the Commissioner that he intends to contest
the citation, then the citation shall be deemed a final order of

the Review Commission and not be subject td review by any court or

-7 -



agency.  Under the provisions of KRS 338.991(6), the Review Commissiorn:
shall have the authority to modify all civil penalties and fincs
provided for in KRS Chapter 338.

The broad scope of the Occupational Safety and Hcalth
Act of 1970, encompaésed in the statement of Congress' objectives,
indicated that one of the ways Congress would achicve its purpose
to assure, as far as possible, safe and healthful working conditions
to every emvloyee in America and to prescrve this country's human
resources would be by encouraging the States to assume the fullest
responsibility for the administration and enforcemcnt of their
occupational safety and health laws by providing grants_to‘the.

States to assist in identifying their needs and responsibilities

in the area of occupational safety and health, to develop nlans

N TP, 3 o~ ~L s Moo 2 - 41
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administration and enforcement of State occupational safety and
health laws, and to conduct experimental and demonstration projecté'
in connection therewith.

Congress, in such Act, required that due consideration
be given to four factors in arviving at an appropriate penalty. The
factors to be weighed are the size of the employer's business, the
_;avity of thé violation, the cmployer's good faith, and the
cmployer's historf of previous violations. These factors would apply
as well to the Secrctarvy of Labor in proposing penalties to be
assessed by the Commission. While KRS Chapter 338 does not
specifiically sot out the factors to be weighed by the Review Commission
in arriving at an appropriate penalty, Congress' objectives clearly

reguire due consideration of such factors.



Notwithsganding Lhis mandate, and notwithséanding the
fact that KRS 338.991(2) provides that any cmployer who has
received a citation for a serious violation shall be assessed a
civil penalty of up to $1,000.00 for cach violation, under both:-the
IPederal and the Kentucky programs the Secretary and the Commissioner,
respectively, do not recognize degrecs of gravity where the violation
is a serious one. All such violations are viewed as inherently grave
to the highest degrece and they have, accordingly, provided that the
wnadjusted penally for every serious violation is to be fixed at a
flat $1,000.00. Also, no abatcment credit is given in the instance
of a scrious violation. Only the adjustment factors of "good faith",
"size" and "history" are usecd and allowed in the same percentage
amounts as in the case of a non-serious violation. .

while the Comaissioner's desire Tor uniformivy in
penalty asscsement is something to be favored, it should not be
permittea whan it is in direct conflict with the intent of Congress‘
and the plain wording of KRS 338.991(2). In the instant case, inas-
much as the number of employeces exposed to the electric dynamite
caps appears to bé no greater than one most of the time, the
probability of injury is somewhat less than where a large number of
employzes are exposcd to a substandard condition. In this case,
it is concluded that the likelihood of injury in terms of
probabilities would b2 low cven though there was a substantial
probability that death or serious physical harm could result from
the condition. TFor this reason, the unadjusted pcnalty for the

sorious violation should have been $700.00 instecad of $1,000.00, and



and the adjusted penalty should have becn asscessed at $385.00
instead of at $550.00.,

5. /In all procecedings initiated by a notice of contest,
the burden of proving the case rests with the Commissioner of Labor.
Proof that is speculative or conjectural in nature is not

satisfactory. Becausce of a lack of prebative evidence upon which

to predicate the gravity of the non-scrious violation titled
Item No. 3, no pcnalty should be asscssed.
6. As to the non-sericus violation titled Item No. 6,

the Commissioner has met h.s burden of proof and the penalty assessed

should stand.

ORDLR
IT IS ORDERED that tho vprovosed penalty of $550.00 for
the serious violation shall bg and the same hgreby is REDUCED to
$385.00; the proposed penalty of $27.00 for the non-serious violation
titled Item No. 3 shall be and thé same hereby is VACATED; and the
proposed penalty of $48.00 for the non-serious viélation titled

Item No. 6 shall be and the same hereby is SUSTAINED.

~
A
Z - //‘ "‘J "’"
S i

oo ' LLOYD GRAPER _
Hearing Officer, KOSHRC

DATED: TFebruary 14, 1974
Frankfort, Kentucky

Decision No. 1

- 10 ~
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