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Before STANTON, Chairman; UPTON and ROBERTS, Commissioners. 

ROBERTS, Commissioner, for the Majority: 

A Recommended Order of Hearing Officer J. D. Atkinson, 
J r., issued under date of May 24, 1978, is presently before this 
Commission for review pursuant to a Petition for Discretionary 
Review filed by the Complainant. 

Finding no error in the application of the law to the 
fac ts herein, and the evidence appearing to adequately support 

--- the finding s and conc l usions of the Hearing Officer, it is the 
- ORDER of a majority of this Review Commission that the Recom-

mended Order of the Hearing Officer be and it hereby is AFFIRMED. 

~e-f?ddt} 
Jonn C. Roberts, Commissioner 

) 

/s/ Charles B. Upton 
Charles B . Upton, Commissioner 



KOSHRC 1/461 
(Decision and Order of Review Commission) 

,, 
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STANTON, Chairman, DI SSENT ING: 

I disagree with the Re commended Order of the Hearing 
Officer and the majority deci§i~n to affirm. 

The Hearing Officer's dismissa l of the serious citation 
and proposed penalty is based on his finding t~at an isolated 
occurrence of employ ee misconduct was involved. 

An employee was definltely exposed f or a brief period 
of time to the hazard of a fall and serious injury. The evidence 
produced at the hearing did not establish a de f ense of iso l ated 
occurrence. To establish the de f ense there must be evidence of 
(1) a deviation (2) from a company work rule or instruction (3) 
which is enforced, and (4) the deviation must be unknown to the 
employer. 

The Respondent gave general testimony regarding their 
safety program and record. A guarded platform or "cage" was 
available for use and the emp l oyees are apparently aware of this 
fact. A letter of reprimand was directed t o the employee involve d. 

The Company did not estab lish that the employee's action 
was a deviation from an "enforced" company work rule or instruction 

) r e garding use of this particular device. 

---

\ 
Another factor to be considered in cases involving a 

defense of isolated occurrence is the degree of supervision 
exercised by the emp loyer . It is evident in this case that 
company supervision or instruction to the particular employee 
involved was minimal . The degree of supervision exercised directl 
effects the employer knowle dge element of the defense. 

I b elieve that the serious violation of 1910 .23(c)(l) 
(as adopted by 803 KAR 2:020) and KRS 338.03l(l)(a) should be 
sustained. Due to various miti gating factors in the case, I 
would vacate the proposed penalty. 

Dated: August 15, 1978 
Frankfort, Kentucky 

) DECISION NO. 597 
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KOSHRC 1/:461 
(Decision and Order of Review Commission) 

This is to certify that a copy of this -'Decision and 
Order has been served by mailing or personal delivery on the 
following: 

Commissioner of Labor 
Commonwealth of Kentucky 
Frankfort, Kentucky 40601 

.,,f .-, (Messenger Service) 

Attention: Honorable Michael D. Ragland 
Executive Director for 
Occupational Safety~& Health 

Honorable Kenneth E. Hollis 
General Counsel 
Department of Labor 
Frankfort, Kentucky 40601 
Attention: Hon. Larry D. Hamfeldt 

Assistant Counsel 

Mr. R. D. Tidball, Regional Mgr. 
Jay-Gee, Inc. 
R. R. 1/:2, Box 117-A ' 
Butler, Kentucky 41006 

This 15th day of August, 1978. 

(Messenger Service) 

(Certified Mail 1/:457638) 

Iris R. Barrett 
Executive Director 
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I RIS R. GARRETT 

r:xr .:: LJT IVE Dl?ECTOR 

KENTUC KY OccuPAT !0h!AL SAFET Y .A.ND HE.ALIH 

P E VI E W COMM I SSI O N 

104 B~!DGE S T. 

FRANK FORT, KENTUCKY -"'060 1 

PHONE {502) 564-6892 

May 24 , 1978 

COM11I S S ION-SR OF L---\ BOR 
COHMOl\l1IBALTH OF KENTUCKY 

vs . 

JAY-GEE , INC . 

NOTI CE OF RECEIPT OF 
RECOM1'1ENDED ORDER , AND 

ORDER OF THIS COl"il'H SS ION 

M ERLE H. STANTON 

C HARLES 8. UPTON 

MEM 9 £R 

.JOHN C. ROS!::RTS 

KOSHR C if 46 l-_ 

COl'fPLAINANT 

RESPONDENT 

All parries to cne above-styled action before this 
Review Co:.:nmission will take notic e that pursuant to our Rules 
of Procedure a Dec is ion , Findings of F a ct, Conclusions of Law , 
and Recommended Or d e r is attached h ereto as a part of this 
Notice and Or d e r of this Corrn:niss ion . 

You wil l furth e r take notice that pursuant to Section 
48 of our Rules of Procedure , any party aggrieved by this decision 
may within 25 days from da te of this Notice submit a petition for 
discretionary review by this Commission . Statements in opposition 
to petition for discretionary rev i ew may b e f i led during r eview 
per io d , but must be received by the Cowmission on or before the 
35th day from date of issuance of tbe recornTr;ende d order . 

Pursu.s.nt to Section 47 of our Rules of Procedure , juris·­
d i ction in this matter now r e sts s olely in this CoL~ission and it 
i s h ereby ordered that unless this Decision, Find i ngs of Fact , 
Conclusions of La,v, and Reco,J1rn e nded Order -is called for revjew and 
further consideration by a TJ72rr,ber of this Corn-'11.ission within l~O d2ys 

f . , ., • .C 1 • 1 • ,. . , ' • J:: 
o:r: -cne oaLe O.L tnis orner , on J_ts rn•m order , or -cne gr2.nc:ing OL a 

· • · • r } ' ,·• · · · , td 1 rr • d pecicion LOr r1screc1onary review , it is ao □p-e &n o ar r 1r ffic 2s 
,_ , " • • T' • , • r T' , 0 1 . f T d l,' • -l !"'I , ... -Lne Decision , r 1na1ngs or rac e , ~one usions o_ ~aw an ,ina u r o~r 
of this CoTIIID.i ssion in the above-styled matter. 



) 

Parties will not receive further corm~unication from 
the Review Corn.111ission unless a Direction for Revie\•l has been 
directed by one or more Review Commission members. 

Copy of this Notice and Order has been served by 
mailing or personal delivery on the following: 

Commissioner of Labor (Messenger Service) 
Commonwealth of.Kentucky 
Frankfort, Kentucky 40601 
Attention: Honorable Michael D. Ragland 

Executive Director for 
Occupational Safety & Health 

Honorable Kenneth E. Hollis 
General Counsel 
Department of Labor 
U. S. 127 South 
Frankfort, Kentucky 40601 
Attention: Hon. Larry D. Hamfeldt 

Assistant Counsel 
' 

Mr. R. D. Tidball, Regional Mgr. 
Jay-Gee, Inc. 
R. R. #2, Box 117-A 
Butler, Kentucky 41006 

This 24th day of May, 1978. 

. '-. 

(Messenger Service) 

(Certified Mail #783147) 

'-s:---::: . , / / 1 /RA 1//\ /"> y~----
. • •• c:::-,._' 

I r-r s R:· B"arret t .. 
Executive Director 
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KEl'ITUCKY OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION. 

KOSHRC DOCKET 

NO. 461 

COMMISSIO:NER OF LABOR, 
COMMONWEALTH OF KENTUCKY, COMPLAINANT, 

VS: FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND RECOMMENDED ORDER. 

JAY-GEE, INC., RESPONDENT. 

FOR COMPLAINANT: 

FOR RESPONDENT: 

Hon. Larry D. Hamfeldt, 
Attorney-at-Law, 
Department of Labdr, 
Frankfort, Kentucky 40601. 

Mr. R. D. Tidball, 
Regional Manager, 

and 
Mr. Randall Brownfield, 
Plant Manager, 
Jay-Gee, Inc., 
RR #2, Box 117-A 
Butler, Kentucky 41006 

An inspection was made on January 24, 1978 at the Respondent's 

fabrication plant and premises at Butler, Kentucky, by a Compliance Officer for the 

Department of Labor. As a result of that inspection, Respondent was issued citations 

(as well as other citations not in contest) a.llegingviolations of the Safety and 

Health Regulations pursuant to KRS Chapter 338 of Kentucky R.:vised Statutes as 

follows: 

) (a) Violation of 1910.178(g)(I) in that: 

A battery charging installation in the tool room was not located 
in an area des_ignated for that purpose. 
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(b) Violation of l910.107(c)(S) in that: 

An electric motor driving an exhaust fan for ventilation in the 
spraying room of the storage room, was not the type specifically 
approved for locations containing both deposits of readily ignitab.le 
residue and explosive vapors. · · 

(c) Violation of 1910.23(c)(l) in that: 

An employee was observed working from a plywood platform on the forks 
of a powered industrial truck approximately twelve (12) feet above 
the concrete floor in the storage building and the platform was not 
provided with a standard guardrail nor was personal protection such 
as safety belts and life lines being used as provided by 29 CFR Part 
1910.132(a): and, 

Violation of KRS 338.031 (I)(a) in that: 

· The employer failed to furnish to his employee working from a 
platform mounted'on the forks of a Clark forklift truck at a height 
of approximately twelve (12) feet or more, a place of employment which 
was free from recognized hazards that were likely to cause death or 
serious physical harm to his employees in that the work platform was 
not secured to the forks or lifting carriage of the forklift truck. 

The violation alleged in paragraph (a) and (b) is a non-serious violation and 

paragraph (c) is a serious violation within the meaning of the Act. 

At the Hearing, the parties agreed that Respondent was withdrawing his notice 

of contest of items (a) and (b) and that the Department of Labor is deleting the 

penalties assessed for those two items. It was agreed that these two items had 

already been abated on the hearing date. 

This leaves the only matter in contest the alleged serious violation set out 

in-Paragraph tc) for which a penalty of $700.00 is proposed.· 

The pertinent procedural information is as follows: 

(1) Inspection was conducted on or about January 24, 1978, by the 

r)mmissioner at the above-mentioned address. 

(2) Two (2) citations were issued on February 10, 1978, the first containing 

a total of twenty-nine (29) non-serious violations and the second containing one 
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serious violation with the only penalties proposed those set out hereinabove. 

(3) Notice of contest was received on February 27, 1978, contesting only 

the items set forth in (a), (b) and (c) hereinabove. 

(4) Notice of receipt of contest was mailed March 2, 1978, and Certification 

of employer form was dated March 7, 1978. 

(5) Complaint was filed March 13, 1978, and no formal answer is in the record. 

(6) The case was assigned to a Hearing Officer on April 14, 1978. 

(7) The hearing was scheduled and held on Tuesfay, May 2, 1978, at District #6 

Offic~ of Bureau of Highways, Buttermilk Pike and I-75, Covington, Kentucky. 

(8) Transcript was received on May 10, 1978, and Order approving same 

1 entered on said date. 

(9) Neither of the parties requested the opportunity to file Briefs, and 

the matter stood submitted upon the receipt of the testimony. 

DISCUSSION OF THE CASE. 

The proof indicates that an opening conference, a walk-around inspection 

and a closing conference were properly held by the Department of Labor. The 

Compliance Officer was accompanied on the inspection by a Federal Monitor, Mr. Larry 

Calhoun of the Louisville Office and by Mr. Randall Brownfield, Respondent's 

plant manager. In the course of the inspection these three men passed through a 

60' X 20' storage room on their way to inspect a paint room. They were in the paint 

room approximately five minutes. (TR. p.44-). On their return back through the 

)paint room, the Compliance Officer observed an employee seated on a plywood board 

placed on the uplifted forks of a forklift truck. There was no guard rail around 

this platfonn nor was the employee using any type of safety belt. Since the man had 

- 3 -



not been working there when the inspection party first passed through the storage 

room, it appears that he could not have been working on this platform more than 

five minutes. The evidence showed that the Respondent Company had provided a 

cage for attachment to the forklift truck with appropriate safety features, for 

the use of employees in similar situations and had instructed employees in its use. 

Although the platform was described in the citation as being 12 feet high, the proof 

showed that the ceiling in this room was 12 feet high and that the platform was 

approximately ten feet above the floor. It also was shown by the proof that the 

platform was clamped to the forklift by "C" clamps and not "not secured" as set 

forth in the complaint. 

CONCLUSION OF LAW~ 

The Hearing Officer is of the opinion that this incident was an 

"isolated occurrence of employee misconduct" sufficient to constitute a defense. 

There was evidence that the company had provided a safety cage for use on the 

forklift, that the employees had been instructed in it·'s use, and that it was 

available for use on the day in question. There was further evidence that the 

Respondent had a good safety program, that work rules were enforced, and that 

safety_infractions were written up against employees, and that after three 

safety infractions an employee was subject to remedial action. (TR. P• 38). 

In this case the employee was reprimanded in writing after the event. It is 

further clear that the violation was not forseeable by the employer and lasted 

only a brief few minutes and involved only one employee. 

) No evidence having been introduced to refute these elements of the 

affirmative defense set out above, it is concluded as a matter of law that the 
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defense of isolated occurrence of employee misconduct requires that the citation 

be vacated. 

RECOMMENDED ORDER. 

(1) IT IS ORDERED AND ADJUDGED that the motion to withdraw contest and 

the motion to delete proposed penalties for (a) violation of 191O.178(g)(l) and 

(b) Violation of 191O.1O7(c)(5) are hereby sustained and the no penalty provision 

sustained. The parties have agreed that abatement of these two violations has 

already been accomplished. 

(2) That the citation (c) alleging a violation of 191O.23(c)(l) and 

) Y~S. 338.O3l(l)(a) be dismissed and the proposed penalty set forth in said citation 

is vacated. 

) 

DATED: May 18, >1978. 

J. D. ATKINSON, JR., Greenup, Kentucky 41144 

HEARING OFFICER. 

DATED: May 24, 1978 
Frankfort, Kentucky 

DECISION NO. 574 
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