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Before STANTON, Chairman; UPTON and ROBE RTS, Commissioners. 

PER CURIAM: 

A Recommended Order of Hearing Officer Paul Shapiro issued under 
date of February 12, 1980, is presently b efore this Commission for 
review pursuant to a Petition for Discretionary Review filed by the 
Respondent. 

We affirm the Hearing Officer's findings of fact and conclusions 
of law sustaining the a l leged vio l ation of 29 CFR 1926.52(a)(as adopted 
by 803 KAR 2:030). We reverse h i s findings and conclusions recommend
ing a reduc t ion in penalty, and therefore reinstate the prop osed pen
alty of $630. 

In sustaining the Hearing Officer's Recommended Order in this 
matter, we find that the Complainant's proof herein meets the standard 
of proof adopted in our recent Decision and Order in the case of Com
missioner of Labor v. A. 0. Smith Corporation, KOSHRC #565. In tnat 
case we held that dosimeter readings may be acceptable as a sole measur
i ng device to test excessive noise levels, but that "to sustain a vio
lat ion t he recorded readings must be cons i dered along with the repre
sentative nature of the samp l e and all other relevant factors in the 
record." Commissioner of Labor v. A . 0. Smith, supra. 
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We reverse the Hearing Officer's recormnended reduction in penalty 
because we find that the proof establishes that the Cormnissioner of 
Labor adjusted the initially proposed penalty downward for size in 
conformance with standard guidelines established by the Labor Depart
ment which require that a penalty adjustment for size be based upon the 
total number of persons employed by the Respondent statewide. We do 
not find other mitigating circumstances in the record sufficient to 
justify a penalty reduction. 

Accordingly, it is ORDERED by this Cormnission that the Hearing 
Officer's Reconnnended Order is AFFIRMED insofar as it has sustained a 
violation of 29 CFR 1926.52(a)(as adopted by 803 KAR 2:030). For the 
reasons set forth herein, however, we REVERSE the Hearing Officer's 
reconnnended reduction in penalty, and REINSTATE the proposed penalty 
of $630. All other findings and conclusions of the Hearing Officer not 
inconsistent with this op_inion are hereby AFFIRMED. 

DATED: June 16, 1980 
Frankfort, Kentucky 

DECISION NO. 878 

sfCha:rTes B. Upton 
Charles B. Upton, Connnissioner 

s/John c. Roberts 
John C. Roberts, Cormnissioner 
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Copy of this Decision and Order has been served by mail
ing or personal delivery on the following: 

Commissioner of Labor (Messenger Service) 
Commonwealth of Kentucky 
U. S. · 127 South 
Frankfort, Kentucky 40601 
Attention: Hon. Michael D. Ragland 

Executive Director for 
Occupational Safety & Health 

Hon. Cathy C. Snell 
Assistant Counsel 
Department of Labor 
U. S. 127 South 
Frankfort, Kentucky 40601 

Mr. Ernie Fields, Project Manager 
Barmore Construction, Inc. 
P. 0. Box 99397 
Louisville, Kentucky 40299 

Mr. C. Paul Barmore, Pres. 
Barmore Construction, Inc. 
1807 Cargo Court 
P. 0. Box 99397 
Louisville, Kentucky 40299 

Hon. Timothy P. O'Mara 
Middleton, Reutlinger & Baird 
501 South Second Street 
Louisville, Kentucky 40202 

This 16th day of June, 1980. 

(Messenger Service) 

(First Class Mail) 

(First Class Mail) 

(Cert. Mail #Pl5 5401382) 

-¼ 4/J~/u)(~ 
fi·1.s R. Barrett 
Executive Director 
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