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The decision below details the Complainant's calculation pro-
cess in this particular case and correctly explains that their guide-
lines, or procedures, are intended to assure appropriate assessments
in the individual instance as well as uniformity. and fairness on a
statewide basis. We believe, however, that the Hearing Officer's con-
clusions of law manifest an unwarranted deference to the Complainant's
penalty proposals.

As we have previously indicated, in contested cases it is the
statutory power and duty of the Review Commission, and its Hearing
Officers, to hear and rule upon contested citations and determine an
appropriaterpenalty assessment, if any. While the Complainant's pro-
posals are calculated in conformance with a set of rules or procedures,
and possess some inherent reasonableness, they are advisory only be-
fore the Review Commission.

The Complainant's proposals are made prior to a hearing and are
therefore calculated without the benefit of mitigating factors or
circumstances revealed during the review procedure. The Review Com-
mission, in fulfilling its duty under the Act to ultimately set the
penalty amount, has the benefit of all relevant considerations dis-
closed in the record.

After careful review of the record in this case and consideration
of factors such as, but mot limited to: size and scope of the Respon-

dent ‘company and operation, age and condition of the equipment involved,

possible abatement costs and attitude and cooperation of the employer,
we believe that an aggregate penalty of $500 is fair, appropriate and
consistent with the intent and purpose of the Act.

THEREFORE IT IS ORDERED that the Hearing Officer's decision is
REVERSED as to the penalty assessment of $950. A reduced penalty total
of $500 is hereby ordered and imposed. Abatement shall take place im-
mediately upon issuance of this order.

s/Charles B, Upton .
Charles B. Upton, Commissioner

DATED: February 15, 1980
Frankfort, Kentucky

DECISION NO. 832

s/John C. Roberts .
John C. Roberts, Commissioner
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Copy of this Decision and Order has been servedvby mailing or
personal delivery on the following:

Commissioner of Labor A (Messenger Service)
Commonwealth of Kentucky
U. S. 127 South
Frankfort, Kentucky 40601
Attention: Hon. Michael D. Ragland
Executive Director for
Occupational Safety & Health

Hon. Cathy Cravens Snell : - (Messenger Service)
Assistant Counsel

Department of Labor

U. S. 127 South

Frankfort, Kentucky 40601

Mr. Pat Dineen, Partner (Cert. Mail #P04 3613952)
North Central Pallets Company

P. 0. Box 241

Anchorage, Kentucky 40223

This 15th day of February, 1980.

e /. Zz%/

Iris R Barrett AR
Executive Director
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